


VoL. 50 





CENTRAL LAW JOURNAL. 141 








Central Law Journal. 








ST. LOUIS, MO., FEBRUARY 23, 1900. 








The case of New England Railroad Co. v. 
Conroy, recently decided by the Supreme 
Court of the United States, is especially note- 
worthy because it in effect overrules a pre- 
vious important holding of that court regard- 
ing the question as to who are fellow-servants 
of a railroad company. The courtin the 
Conroy case has held that the conductor of a 
freight train is not a vice-principal unless 
special and unusual powers have been con- 
ferred upon him, but is a fellow-servant of 
the engineer and brakeman, within the mean- 
ing of the rule which exempts the railroad 
company, their common employer, from lia- 
bility to one of them for injuries caused by 
the negligence of another. The case appar- 
ently overruled is that of Chicago, M. & St. 
P. R. R. Co. v. Ross, 112 U. S. 377, which 
has been a leading case on the subject. The 
court in the Conroy case, in a very lucid and 
exhaustive opinion, shows that while there isa 
general rule of law established by a great 
preponderance of judicial authority in the 
English and in the State and federal courts, 
that one who enters the service of another 
takes upon himself the ordinary risks of the 
negligent acts of his fellow-servants in the 
course of the employment, there have been 
conflicting views expressed in the application 
of this rule in cases where the employer is a 
railroad company or other large organization 
employing a number of servants engaged in 
distinct and separate departments of service. 
And therefore the inquiry in the Conroy. case 
was whether the relation between the con- 
ductor and the brakeman of a freight train is 
that of fellow-servants, within the rule, or 
whether the conductor is to be deemed a vice- 
principal representing a railroad company in 
such a sense that*his negligence is that of the 
company, the commonemployer. The court 
says that unless they are constrained to ac- 
cept and follow the decision of that court in 
the Ross case, they have no hesitation in hold- 
ing both upon principle and authority that the 
employer is not liable for an injury to one em- 
ployee occasioned by the negligence of an- 
other engaged in the same general undertak- 
ing; that it is not necessary that the servant 





should be engaged in the same operation or 
particular work; that it is enough to bring a 
case within the general rule of exemption if 
they are in the employment of the same master, 
engaged in the same common enterprise, both 


employed to perform duties-tending to accom-, 


plish the same general purposes, or, in other 
words, if the services of each in his particular 
sphere or department are directed to the ac- 
complishment of the same generalend. And 
they accordingly held in the Conroy case, 
that upon the facts state the conductor and 
the injured brakeman are to be considered 
fellow-servants, within the rule, and this the 
court holds. After referring to the Ross 
case the conclusion in which is adverse to 
the present view of the court, they say that 
while the opinion in the Ross case contains. a 
lucid exposition of many of the established 
rules regulating the relations between masters 
and servants, and particularly as respects 
the duties of railroad companies to their 
various employees, it went too far in holding 
that a conductor of a freight train is <pso 
facto a vice-principal of the company, and 
that an inspection of the opinion shows that 
that conclusion was based upon certain as- 
sumptions not borne out by the evidence in 
the case as to the powers and duties of con- 
ductors of freight trains. In so far, there- 
fore, as the decision in the Ross case is to be 
understood as laying it down as a rule of law 
to govern in the trial of actions against rail- 
road companies, that the conductor merely 


from his position as such is a vice-principal, — 


whose negligence is that of the company, it 
must be deemed to have been overruled in 
effect if not in terms in the subsequent case 
of Baltimore & O. R. Co. v. Baugh, 149 U. 
S. 368, and in this later case. The court 
also calls attention to the fact that the rea- 
soning and conclusion in the Baugh case 
were inconsistent with those in the Ross case, 
is not only apparent on comparing them, but 
further appears in the dissenting opinion in 
the Baugh case, of Mr. Justice Field, who 
was the author of the opinion in the Ross 
ease. So, likewise, Mr. Chief Justice Fuller 
dissented in the Baugh case for the express 
reason that in his opinion the case came 
within the rule laid down in the Ross case. 
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NOTES OF IMPORTANT DECISIONS. 


LIBEL — PROVINCE OF COURT AND JURY — 
READING LAw TO Jury.—It is held by the Su- 
preme Court of Missouri, in Heller v. Pulitzer 
Pub. Co., 54 8. W. Rep. 457, that under Bill of 
Rights, art. 2, § 14, providing that in allsuits and 
prosecutions for libel the jury shall determine the 
law and fact, it is error to direct a verdict for 
plaintiff; and such error is not cured by an in- 
struction that the jury is the judge of the law as 
well as the facts in libel cases, and that no more 
in a libel suit than any other can counsel read 
law books to the jury, though they are judges of 
the law therein; the court, under the provision 
of Bill of Rights, art. 2, § 14, that the jury, ‘‘un- 
der the direction of the court,’’ shall determine 
the law and the fact, being authorized to define 
to the jury in general terms the law of libel, and 
the court being charged by Rev. St. 1889, § 2188, 
with the duty in civil cases of giving all the in- 
structions covering the law applicable to the mat- 
ters in issue which the parties ask, and the court 
thinks proper. 





CARRIERS—SPECIAL PRIVILEGE AS TO HAND- 
LING BAGGAGE.—In its character asa common 
carrier, and relatively to duties and obligations 
arising therefrom, a railway company cannot 
grant to any person or persons rights or privileges 
which it refuses to others, but must treat all alike. 
Such a company, in the management and control 
of its property, and as to matters involving no 
duty te the public, may grant concessions to some 
which it denies to others; especially so when the 
grant is made in pursuance of a reasonable and 
proper regulation, which, in effect, operates ben- 
eficially to its patrons. Relatively to passengers 
and their baggage, the duty of a railway com- 
pany in its capacity as a common carrier begins 
with affording to them, and to all of them alike, 
proper and suitable facilities for entering depots 
to purchase tickets and take passage and for 
checking baggage, and ends with affording to 
them like facilities for leaving such depots and 
obtaining their baggage on presenting the checks 
therefor. The rights which the law in these re- 
spects secures to passengers may be exercised by 
them either in person or through their chosen 
agents. These propositions of law are applied 
by the Supreme Court of Georgia, in Kates v. 
Atlanta Baggage & Cab Co., 34 8. E. Rep. 372, 
where it is held that if a railway company in 
good faith complies with the law as above laid 
down, it does not violate any public duty, or de- 
prive any citizen of any lawful right, by granting 
to a single corporation or individual the exclusive 
right of entering its trains to solicit the transpor- 
tation of passengers and baggage, or by renting 
to such corporation or individual a portion of its 
baggage room, and conceding to,it or him the 
privileges necessarily incident to the occupancy 
and use thereof, providing that so doing does not 
interfere with the exercise by any other person of 





any right which he may lawfully demand of the 
company as a common carrier. 





FACTORS—UNAUTHORIZED SALE OF GOODs— 
Bona FipE PURCHASER.—In Romeo v. Martucci, 
45 Atl. Rep. 1, decided by the Supreme Court of 
Errors of Connecticut, it was held that a bona fide 
consignment of goods by a principal to his fac- 
tors, to be sold by them in their name at retail, 
on commission, in the ordinary course of their 
business as retail merchants, does not give them 
such indicia of title as to enable them to defeat 
the title of the principal by a sale of such goods 
to an innocent purchaser for value, who buys 
their entire business and stock on the day the 
consignment is received. The court said in part: 
“A consignee differs from an ordinary bailee 
mainly in-that he is authorized to sell in the or- 
dinary course of business; but, if he sell out of 
the ordinary course of business, he abuses his 
powers, and against this abuse the consignor is 
protected, like any other bailor. When a mort- 
gagee leaves the property mortgaged in the pos- 
session of the mortgagor, possession under such 
circumstances may be treated as an index of title. 
It is inconsistent with the real transaction, which 
demands a change of possession, and the mort- 
gagee deliberately puts himself in a false posi- 
tion. But in the case of a consignment the re- 
verse is true. Possession by the consignee is 
consistent with the transaction, and is evidence 
of the authority pertaining to that transaction, 
but furnishes no other index of title as against the 
consignor. Some act of the consignor inconsist- 
ent with the true relation is necessary for that 
purpose—as if the bill for goods consigned were 
made out as one for goods sold, or a bil! of lading 
were given which treats the consignee as owner 
or purchaser. In such way the consignor may 
put himself in a false position, so that, if the 
rights of an innocent purchaser intervene, he 
cannot change that position without fraud and 
damage. There may be other acts by which a 
consignor may be estopped from asserting his 
title, but they must be equivalent in force to the 
ones indicated. 

In the present case it does not appear whether 
the goods consigned, and received on the day of 
the sale, had been unpacked when the defendant 
first examined the stock. It is immaterial, except 
as bearing on the good faith of the defendant. 
But, if he had then asked for some evidence of 
ownership, he could only have been shown a bill 
for goods consigned, and the real character of the 
Ricciardellis’ possession would have been ap- 
parent. The defendant chose to rely on the an- 
thority of the possessors to sell in their retail 
business indicated only by the possession de- 
scribed. He would have been protected ina pur- 
chase within the scope of such authority, which 
was real as well as apparent. But the selling out 
of the whole business was not within the scope of 
that authority. It does not necessarily follow thata 
retail dealer, authorized in the ordinary course of 
business to sell the articles on his shelves, is, there- 
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fore, the owner-of the whole business and every 
article in his possession. If he attempts to sell 
his business and stock as a single chattel, he en- 
ters upon an outside and independent transaction. 
The purchaser cannot retain, as against the real 
owner, portions of that stock held under consign- 
ment, unless the owner has clothed the consignee 
with some index of ownership beyond that inci- 
dent to the fact of a consignment. Where a prin- 
cipal, with full knowledge, permits his factor to 
transact the ordinary business of a merchant in 
his own name, he would even then be bound by 
his acts only so far as they were within the ordi- 
nary mode of transacting the particular branch of 
business, provided there were no circumstances 
to show that he permitted him to use his own 
name with a view of imposing upon others. Pot- 
ter v. Dennison, 10 Ill. 590, 599. The plaintiff 
has done nothing to mislead, unless every con- 
signment is misleading. He gave the Ricciardel- 
lis possession, but it was the possession of con- 
signees only. He knew that the goods were to be 
sold by the consignees in their retail store in con- 
nection with their other stock, and that the goods 
were to be sold at retail in the name of the con- 
signees; but these are the ordinary incidents of a 
consignment to a retail merchant. Hz parte 
Dixon, 4 Ch. Div. 133, 136, 137; Slack v. Tucker, 
23 Wall. 321, 330, 23 L. Ed. 148; Potter v. Den- 
nison, 10 Ill. 598. The conduct of the plaintiff 
amounts to a consignment of his goods for sale in 
the ordinary course of business, and nothing 
more. The title cannot be defeated by any dis- 
position of the property not within the agency 
established by such consignment. A consignee 
cannot transfer the property in payment of his 
own debt. Benny v. Pegram,18 Mo. 191. He 
must sell in the market where he transacts busi- 
ness. Wooltiers v. Kaufman, 73 Tex. 395, 399, 11 
S. W. Rep. 390; Catlin v. Bell, 4 Camp. 183; Marr 
v. Barrett, 41 Me. 403. He cannot sell by way of 
barter. Guerreiro v. Peile, 3 Barn. & Ald. 616, 
618. He cannot pledge the goods consigned. 
Paterson v. Tash, Strange, 1178; Kuckein v. Wil- 
son, 4 Barn. & Ald. 443, 447; Kelly v. Smith, 1 
Blatchf. 290, 293, Fed. Cas. No. 7675; Gray v. 
Agnew, 95 Ill. 315. To turn over the goods con- 
signed to another by a sale of his business and 
stock in tradeas is distinctly a disposition foreign 
to the consignment, and for the benefit of the con- 
signee, asa pledge, or sale in payment of con- 
signee’s debt, or abarter. ‘By the general rule, a 
factor cannot bind the principal by a disposition 
of his property out of the ordinary course of busi- 
ness.’ Bank v. Heilbronner, 108 N. Y. 439, 444, 
15 N. E. Rep. 701; Warner v. Martin, 11 How. 
209, 224, 13 L. Ed. 667. Weare asked to treat the 
ordinary incidents of a bona fide consignment as 
sufficient indicia of title to enable the consignee to 
bind his principal by every act of ownership as 
against an innocent third party. This would in- 
volve the reversal of the whole line of cases by 
which the contract of consignment has been rec- 
ognized and defined.” 





TWICE IN JEOPARDY. 


It is an ancient maxim of the common law, 
incorporated in provisions of the federal! 
and nearly all State constitutions, that no 
person can be put in jeopardy more than 
once for the same offense. A person can 
neither be made to suffer punishment twice 
for the same offense, nor to undergo twice 
the peril or danger of being subjected tosuch 
punishment, ‘‘Jeopardy of life or limb’’ is 
the phrase used in the text-books? and in the 
federal constitution ; but the provision is un- 
derstood to apply to all prosecutions for 
crime of any grade. This maxim has been 
referred to as ‘‘imbedded in the very ele- 
ments of the common law.’’® It is said to 
have been derived from the maxim of the Ro- 
man law, nemo debet bis vexari proeadem 
causa.* Like the allied doctrine of res judi- 
cata it may be said to be a doctrine of uni- 
versal law, a fundamental concept in the legal 
system of every civilized society. In the 
present article an attempt will be made to 
present succinctly the entire law upon this 
subject, in the light not only of adjudicated 
cases (among which there is, on some im- 
portant points, very great conflict), but also 
of what is deemed to be true underlying 
principle and a correct exposition of the con- 
stitutional mandate. 

The prohibition of a second jeopardy re- 
fers to prosecutions by the same government. 
The same act may constitute an offense 
equally against the United States and a State 
and be punishable under the laws of each,® 
or it may constitute an offense against sev- 
eral States.° Such is the case of the offense 
of forgery, which may be a violation of the 
separate laws of the United States and of a 
State.” The same crime, constituting a vio- 
lation of one law, can, however, be punished 
but once. Thus, where several tribunals of 
a State have concurrent jurisdiction over an 
offense, a proceeding before one tribunal (the 
accused having been once in jeopardy) bars 


1 Const. U. S., Amend. 5. 

24 Bl. Comm. 335. 

8 Story, J., in United States v. Gibert, 2 Sumn. 19, 
42. 
4 Kelly, C. B., in Reg. v. Morris, 10 Cox C. C. 480. 

5 Cross v. North Carolina, 182 U. 8. 18L. 

6 Marshall v. State,6 Neb. 120; Phillips v. People, 
655 111. 429. - 

7 Cross vy. North Carolina, 182 U. 8S. 181. 
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any other prosecution. The same doctrine 
applies in the case of prosecutions for piracy. 
This is an offense equally against all nations 
and all have concurrent jurisdiction; but a 
proceeding, at least a punishment, in the 
courts of one country, would bar any other 
prosecution. Thus far the adjudged law is 
founded in plain and just principle. Some 
other doctrines of the courts will not com- 
mand such ready assent. It is submitted as 
an entirely just and reasonable view, that the 
prohibition of a second jeopardy, according 
to its true spirit and meaning, imports that 
when a person who has committed any wrong- 
ful act has once been subjected to punishment 
for such act at the suit or instance of the pub- 
lic or government, his liability to any direct 
punishment at the suit of the same govern- 
ment is ended—it matters not what be the 
form or guise which sny subsequent proceed- 
ing assumes. Itis not meant by this that 
different kinds of punishment may not be im- 
posed, or that there may not be a liability to 
one of several modes of prosecution. Thus, 
fine and imprisonment may be imposed as the 
punishment for one offense. So it was held, 
upon entirely just ground that where, by the 
terms of their charter, the proprietors of a 
turnpike road forfeited their right to receive 
toll, if they permitted the road to be out of 
répair, they would still be liable to indict- 
ment for the neglect to repair (nuisance).’° 
Statutes may authorize either an indictment 
or a qui tam action for the same penalty, and 
in such case judgment in one mode of pro- 
ceeding has been held a bar to prosecution 
in the other mode.” It has, however, also 
been held, that if a statute in terms provides 
that by the commission of a particular act an 
offender becomes guilty of a misdemeanor 
and liable to a penalty, recoverable by a 
penal action, he is subject to both a prosecu- 
tion by indictment and to proceeding by a 
qui tam action."* This appears to be a dis- 
tinction without a difference. To subject an 
offender to the same penalty for one offense 
in two different actions is, it is submitted , to 


8 State v. Roberts, 98 N. Car. 756; Southworth vy. 
State, 42 Ark, 270. 

® United States v. Pirates, 5 Wheat. 184, 197. 

10 Simpson v. State, 10 Yerg. (Tenn.) 525. 

1 Com. v. Churchill, 5 Mass. 174; Com. v. Cheney, 6 
Ib. 347. Cf. Coffey v. United States, 116 U. S. 436. 

12 Rollins v. Breed, 54 Hun, 485; People v. Meakim, 
133 N. Y. 214. 


punish him twice for one offense. 





One of- 
fense, one punishment: if the constitutional 
provision does not mean this, what meaning 
can it have? It is anelementary principle of 
law, that even penal statutes must not be 
narrowed by mere construction, but full 
meaning must be given to their expressions 
and full effect to the obvious purpose of the 
legislature. A fortiori, is this applicable to 
a constitutional guaranty of a fundamental 
right. In another class of cases it has been 
held, that one and the same act and offense 
may be punished in separate prosecutions as 
a violation of a State law and of a municipal 
ordinance.” It is said in these cases that in 
one instance the wrongful act constitutes a 
violation of the ‘‘police regulations of the 
municipality’’ and in the other a violation of 
the ‘‘criminal laws of the State,’’ and that, 
therefore, the ‘‘subject-matter’’ of the two 
proceedings is distinct. In one of the cases, 
the court frankly admits that the reasoning 
employed in support of this doctrine is not 
logically sound, and that this course of pro- 
ceeding is, ‘‘aftef all, practically double pun- 
ishment for the same act,’’ but bases its rul- 
ing upon the ground that the great weight of 
authority upholds this view. That respect 
for precedent should be carried to the extent 
thus indicated may well be questioned. The 
proceeding of requiring surety of the peace, it 
has been held, is a criminal prosecution, but 
not a prosecution for crime,” and that an adju- 
dication before a court and jury that there was 
no cause for requiring surety of the defend- 
ant did not bar another proceeding against 
him upon the same allegations relied on in 
the former proceeding, the guaranty against 
a second jeopardy having no application. 
While it may be conceded that a person re- 
quired to furnish surety of the peace is not 
tried for an ‘‘offense,’’ and that the doctrine 
of twice in jeopardy, in its strict sense, has 
no application in the class of cases referred 
to, yet the doctrine of res judicata which, as 
hereafter stated, obtains in the criminal law, 
would seem clearly to apply to such a case. 

The prohibition of a second prosecution re- 


18 Shafer v. Mumma, 17 Md. 331 (obiter); Kemper 
v. Com., 85 Ky. 219; State v. Lee, 29 Minn. 445; Hughes 
v. People, 8 Colo. 586; Yankton v. Douglass, 8 S. Dak. 
440. 

4 Hughes v. People, 8 Colo. 536. 

15 Murray v. State, 26 Ind. 141. 

16 State v. Vankirk, 27 Ind. 121. 



















er 
e8 
k. 


Vou. 50 


CENTRAL LAW JOURNAL. 145 








fers only to direct punishment of the same act 








in separate proceedings and does not exclude 
liability to punishment resulting as incident to 
the commission of the crime. Thus, a severer 
punishment may be imposed upon the subse- 
quent commission of the same offense," and 
the same evidence is admissible upon trials 
for different offenses.'® 

One application of the doctrine is that 
when there has been a final verdict of acquit- 
tal or conviction, though not followed by 
judgment,” the party cannot be retried, un- 
less the trial was a nullity, or unless judg- 
ment is arrested, reversed or set aside at the 
instance of the accused,” or judgment, 
whether of acquittal or conviction, has been 
procured through the fraud of the accused.” 
Neither a motion for:a new trial,” nor a writ 
of error or appeal,” will lie at the instance of 
the government after acquittal. It is imma- 
terial that the proceedings were merely de- 
fective (voidable). In general, it matters 
not how defectively the offense is charged ; 
if it appears that the court had jurisdiction 
of the cause and the party, a verdict, whether 
of acquittal or conviction, is conclusive in 
favor of the accused.* A conviction on a 
bad indictment, so long as it remains unre- 
versed, is as much a bar as a conviction on a 
perfect indictment. It is otherwise where 
the court is wholly without jurisdiction over 
the offense, or where it is so imperfectly con- 
stituted as to be without authority to try the 
particular case.* It is submitted, as a gen- 


17 Moore v. Missouri, 159 U. S. 673. 

18 United States v. Randenbush, 8 Pet. 288; Bell v. 
State, 57 Md. 108. 

19 United States v. Ball, 163 U. S. 662. 

2 In re Bonner, 151 U. S. 242; United States v. Har- 
man, 68 Fed. Rep. 472. 

21 Com. v. Dascom, 111 Mass. 404; State v. Swepson, 
79 N. Car. 682; State v. Little, 1 N. H. 257; McFarland 
v. State, 68 Wis. 400; State v. Simpson, 28 Minn. 66; 
Halloran y. State, 80 Ind. 586; Warriner v. State, 3 
Tex. App. 104; Com. v. Jackson, 2 Va. Cas-501; State 
vy. Colvin, 11 Humph. (Tenn.) 599; State v. Brady, 1 
Swan (Tenn.), 34; State v. Cole, 48 Mo. 70. Held 
otherwise, if prosecuting attorney was party to the 
fraud. Shideler v. State, 129 Ind. 523. 

22 United States v. Sanges, 144 U. S. 310. 

23 Jb. 

%4 United States v. Ball, 163 U. S. 662. 

2% State v. George, 53 Ind. 486; Com. v. Loud, 3 
Mete. 328. The contrary held in a case where it ap- 
peared that the indictment charged no offense what- 
ever (Simmons v. State, 106 Ga. 355); butitis sub- 
mitted that this is not sound doctrine. 

26 As where one of the judges was disqualified from 
sitting in the particular case. People v. Connor, 142 
N. Y. 130. But the mere question of the right to hold 








eral test, that unless the proceedings were 
such that relief from imprisonment thereun- 
der would be afforded collaterally on habeas 
corpus, the defense of former jeopardy is 
available ; because, to deny to the proceed- 
ings in a criminal prosecution the effect of a 
bar, when they are pleaded as such in any 
subsequent prosecution for the same matter, 
is to allow them to be impeached collater- 
ally.” The converse of the proposition here 
stated is not, however, necessarily true. It 
has been held, in a number of instances, that 
upon return to a writ of habeas corpus of an 
apparently valid commitment or cause of de- 
tention, the prisoner may by extrinsic proof 
show matter establishing facts involving 
fraud, abuse of process or the violation of « 
constitutional right and be discharged upon 
a review of the testimony or facts incident to 
his trial. It has also been held, that under 
exceptional circumstances relief may be af- 
forded upon habeas corpus from a comumit- 
ment by an inferior magistrate or tribunal in 
like manner as upon appeal.” It does not, 
however, follow, that if the defendant suffers 
imprisonment thus wrongfully imposed upon 
him, the government can again prosecute him 
merely because he could not have been held, 
if he had sought redress. 

A partial verdict may operate as an acquit- 
tal pro tanto. Thus, a verdict finding the 
accused guilty as to some counts and silent 
as to others operates as an acquittal of the 
counts of which it takes no notice.” (It is 
otherwise if a formal disagreement as to cer- 
tain counts is entered of record.*’) So, if a 
verdict of guilty amounts to an acquittal of 
certain counts or certain degrees of guilt and 
the accused obtains a new trial, he cannot af- 
terwards be convicted of the matter of which 
he was thus acquitted.” 


the office could not arise. Jn re Boyle,9 Wis, 264. 
Yet cf. In re Golding, 57 N. H. 146. 

27 United States v. Ball, 163 U. S. 662. 

28 People v. Cassels, 5 Hill, 164: Clarke’s Case, 12 
Cush. 820; Hx parte O’Brien, 127 Mo. 477; Jn re Davis, 
38 Kan. 408; Divine’s Case, 11 Abb. Pr. Rep. 90; Hx 
parte Irvine, 74 Fed. Rep. 954; Hz parte Reynolds, 35 
Tex. App. 4387. 

29 Feeley’s Case, 12 Cush. 598. 

80 Dealey v. United States, 152 U. S. 539; Stuart v. 
Com., 28 Gratt. (Va.) 950. ; 

81 Selvester v. United States, 170 U. S. 62. 

82 State v. Martin, 30 Wis. 216; State v. Hill, 7b. 416; 
State v. Belden, 88 Jb. 120; State v. Malling, 11 Iowa, 
239; State v. Ross, 29 Minn. 32. Contra: State vy. 
Bradley, 67 Vt. 465; State v. Kessler, 156 Utah, 142, 
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A person is said to be in jeopardy when 
he is placed on trial before a court or tribu- 
nal of competent jurisdiction; and the party 
is ordinarily said to be placed on trial when 
the parel of jurors has been completed and 
sworn.” A discharge upon a preliminary 
hearing by an examining magistrate,™ a re- 
jection or ignoring of a bill of indictment by 
a grand jury,” orthe entry of a nolle prose- 
qui before trial begun, is not such a dispo- 
sition of a charge as to amount to an acquit- 
tal. A party is said not to have been in 
jeopardy if (before trial begun) the indict- 
ment or accusation is quashed upon motion,” 
demurrer® or plea in abatement.” If, be- 
cause of some manifest necessity, the jury 
was properly discharged, without having 
agreed upon a verdict,* or the defendant im- 
properly absented himself, so that the case 
could not proceed to verdict,’ or the term of 
court ended before verdict rendered,” the 


881 Chitty Cr. L. 553; McFadden v. Com., 23 Pa. St. 
12; State v. Sommers, 60 Minn. 90; Hx parte Rice, 32 
Oreg. 179. 

%2 Hale, 246; Reg. v. Waters, 12 Cox C. C. 390; 
Com. v. Hamilton, 129 Mass. 479; Nicholson v. State, 
72 Ala. 176; Hx parte Crawlin, 92 7b. 101; Marston v. 
Jenness, 11 N. H. 156; Davis v. Com., 6 Blackf. (Ind.) 
494; Gaffney v. Circuit Judge, 85 Mich. 138; State v. 
Jones, 16 Kan. 608; McCann v. Com., 14 Gratt. (Va.) 
570. 

8% 4 Bl. Comm. 305; State v. Harris, 91 N. Car. 656; 
State v. Whipple, 57 Vt. 637. 

% Dealey v. United States, 152 U.S. 539; State v. 
Morgan, 33 Md. 44; State v. Main, 31 Conn. 572. If 
entered without the consent of the defendant after 
trial begun, it operates asan acquittal. United States 
v. Shoemaker, Fed. Cas. No. 16,279; Com. v. Tuck, 20 
Pick. 356. 

871 Chitty Cr. L. 304; State v. Williams, 5 Md. 82. 

88 Kearney v. State, 48 Md. 16, 27. 

891 Chitty Cr. L. 450; State v. Robinson, 2 Lea 
(Tenn.), 114. 

40 Thompson v. United States, 155 U. 8S. 271; Ander- 
son v. State, 86 Md. 479; State v. Nelson, 19 R. I. 467; 
Davis v. State, 51 Neb. 301, 345-6; State v. Allen, 59 
Kan. 758. 

41 People v. Higgins, 59 Cal. 357. But held that the 
verdict may be taken in defendant’s absence in such 
case. Com. v. McCarthy, 163 Mass. 458. 

42 Com. v. Thompson, 1 Va Cas. 319; State v. McLem- 
ore, 2 Hill (S. Car.), 680; Jn re Tilletson, 7 Jones (N. 
Car.) L. 114; State v. Jeffors, 64 Mo. 876; In re Scraf- 
ford, 21 Kan. 735; State v. Moor, Walker (Miss.), 134; 
Josephine v. State, 39 Miss. 618; People v. Cage, 48 
Cal. 323; Ned v. State, 7 Port. (Ala.) 187; Lore v. 
State, 4 Ala. 173; State v. Battle, 7 Jb. 239; Powell v. 
State, 19 Jb. 577; State v. Brooks, 7 Humph. (Tenn.) 
79. Contra (as to capital case): Inre Spier,1 Dev. 
(N. Car.) L. 491. The closing of the term operates as 
a suspension of all proceedings, but the inconvenience 
resulting from this is generally obviated by statute. 
See U.S. Rev. Stat. § 744. Asto mere adjournments 





jeopardy is said to be ‘‘interrupted’’ and the 
accused may be placed on trial again. 

Two charges are said to refer to the ‘‘same 
offense,’’ if they are based upon the same 
criminal act and can be established by the 
same evidence.“ According to its natural 
and just interpretation, the guaranty against 
a second jeopardy would seem to import 
that there can be but one punishment for one 
criminal transaction—that an offender should 
suffer but once forthe consequences of one 
unlawful act. If two charges are essentially 
the same, however different in form of aver- 
ment, the question of guilt or innocence in 
both cases depending upon the same state of 
facts, there can be but one prosecution—e. 
g-., forgery and uttering a forged instrument 
are ordinarily to be regarded as distinct of- 
fenses; but where the defendant was acquit- 
ted of having, uttered and published as true 
an instrument forged by him, upon the 
ground, that the instrument was not a for- 
gery, it was held that he could not after- 
wards be tried upon the charge of having 
forged the same instrument.“ Again, there 
can be no separate prosecutions, where sev- 
eral articles or things are the subject of one 
criminal act, the act as to each falling within 
the same definition of crime—as where a per- 
son utters several forged instruments at one 
time,” or is in the possession of several 
forged instruments with intent to defraud va- 
rious persons,* or steals several articles at one 
time an‘l place, though the owners be differ- 
ent,” or by means of one blow or the like 
wounds or kills several persons,“ or by 


during term, see People v. Sullivan, 115 N. Y. 185. 
As to case where statute fixes only beginning of term, 
see Stirling v. Wagner, 4 Wyo. 5. 

43 In re Nielsen, 131 U. S. 176; Com. v. Robinson, 
126 Mass. 259; People v. Stephens, 79 Cal. 428; Holt 
v. State, 38 Ga. 187; Carson v. People, 4 Col. App. 463; 
State v. Colgate, 31 Kan. 511; State v. Waterman, 87 
Iowa, 255. 

#4 People v. Allen, 1 Park. Cr. Rep. 445. 

4 State v. Colgate, 31 Kan. 511. 

4% Tb. 

47 Reg. v. Bleasdale, 2 C. & K. 765; State v. Warren, 
77 Md. 121; Wilson v. State, 45 Tex. 76; Quitzow v. 
State, 1 Tex. App. 47; Hudson vy. State, 9 Jb. 151; 
State v. McCormack, 8 Oreg. 236; State v. Martin, 82 
N. Car. 672. Contra: State v. Lambert, 9 Nev. 321. 
It is otherwise if the transactions are disconnected. 
Reg. v. Birdseye, 4 C. & P. 386. 

# Rex v. Benfield, 2 Burr. 980,984; State v. Damon, 
2 Tyler (Vt.), 387; Com. v. O’Brien, 107 Mass. 208; 
Carson v. People, 4 Col. App. 463; Rucker v. State, 7 
Tex. App. 549; Kannon v. State, 10 Lea (Tenn.), 386. 

















araaaa 


Vou. £0 


CENTRAL LAW JOURNAL. 147 








means of one publication defames several 
persons or one person in various ways.” 
While, in such cases, there may be a trial 
and conviction for any part of what was done 
(the accused being brought within the defi- 
nition of the alleged crime in respect to the 
thing charged), the government cannot di- 
vide one criminal transaction into parts and 


prosecute separately for each. If, one 
particular act with its attendant con- 
sequences falls within the definition of 


several crimes, the government may formu- 
late but one charge out of the wrongful act. 
A person cannot be charged with the same 
act under different names—e. g., if a per- 
son by knowingly uttering a false instrument 
as true, obtains a thing of value from another 
upon the faith of the representation thus 
made as to the genuineness of the instrument, 
he may be prosecuted for the offense of 
uttering or the offense of obtaining by false 
pretenses, but not for both. A wrongful act 
may be attended with various results which, 
viewed separately, constitute distinct offen- 
ses. In such cases it has been held that 
the several offenses in the light of which the 
action may be regarded are to be deemed ‘‘the 
same offense,’’ if the principal facts consti- 
tuting them are the same. If a person by 
one act inflicts injuries upon several kinds of 
property, although different kinds or degrees 
of punishment are prescribed for the various 
injuries (these being treated as different 
crimes), a trial upon a charge of injury to 
any one article or thing bars any other prose- 
cution in the premises.*! There can be no 
separate prosecution for arson and the homi- 
cide of a person burnt and killed in the fire 
produced by the same act, or for robbery, 
burglary or larceny involving the taking of 
the same goods.” The offenses growing out 
of the one transaction may be quite distinct. 


Contra: State v. Nash, 86 N. Car. 650. Cf. People v. 
Alibez, 49 Cal. 452. 

491 Russ. Cr. (9 Ed.) 828; Rex v. Benfield, 2 Burr. 
980, 984; Brennan v. Tracey, 2 Mo. App. 540; State v. 
Boogher, 3 Jb. 442; People v. Stephens, 79 Cal. 428; 
State v. Brady, 44 Kan. 435; State v. Hoskins, 60 
Minn. 168. : 

5® Or, as it is otherwise expressed, the “‘substance of 
the issue’’ only need be proved. 3 Russ. Cr. (9th Ed.) 
308-10; 1 Greenl. Eve § 65; People v. Haynes, 14 Wend. 
546, 556-7; Phillips v. State, 36 Ark. 282. 

51 State v. Colgate, 31 Kan. 511. 

52 In re Nielsen, 131 U. S. 176. 

58 Jb.; State v. Lewis, 2 Hawks (N. Car.), 98; Robin- 
son Y. State, 14 Ga. 8; Copenhaven vy. State, 15 7b. 264. 


separate and distinct from the assault. 





A, during an altercation with B, fired several 
shots in rapid succession at B, one of the: 
shots accidentally striking and killing C. A 
having been convicted of manslaughter of C, 
it was held that the conviction barred trial 
for the assault upon B.™ On the other hand, 
it has sometimes been held, that there may be 
separate prosecutions for what are called en- 
tirely distinct offenses growing out of the 
same transaction. Thus, it has been held, 
that one sale of liquor may be prosecuted both 
as a sale to aminor and a sale without a li- 
cense.™ This ruling, in its extreme applica- 
tion of the doctrine referred to, affords a 
good illustration of its fallacy and unsound- 
ness. The purchaser may be (1) a minor 
and also (2) an intoxicated person, and the 
sale may be (3) without a license as well as (4) 
on a Sunday, and each of these things may 
constitute it a crime, separate and distinct 
in every essential from any of the others. If 
two prosecutions will lie, why not four? No 
one would seriously contend that the seller 
of liquor could be subjected to four penal- 
ties in four distinet proceedings. Yet, if the 
right of the State to prosecute can be upheld 
in more than one instance, why may there not 
be four prosecutions as wellas two? If we 
once ignore the constitutional limitation of one 
prosecution, there is absolutely no difference 
in principle between allowing two prosecu- | 
tions and allowing any greater number. If 
we were tosuppose a case in which each of 
the four acts enumerated is punishable under 
a State law as well as a municipal ordinance, 
we can figure out eight prosecutions for one 
act as the logical result of the doctrine, that 
one act may be punished in more than one 
criminal proceeding. Upon no better grounds, 
it is submitted, rests the doctrine of a num- 
ber of cases, that an assailant may be liable 
to a prosecution for assault and battery and, 
if death ensues (at any time within a year and 
a day) in consequence of the injury from the 
beating, to a separate prosecution for homi- 
cide.“ The reason given for this doctrine is, 
briefly stated, that the element of the death 
of the injured person creates a new crime, 
This 
reasoning has been earnestly combatted in 


54.Carson v. People, 4 Col. App. 463. 

55 State v. Gapen, 17 Ind. App. 524. 
. % Hopkins v. United States, 4 App. D. C. 480 (cases 
cited). 
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able dissenting opinions” and otherwise 
strongly criticised. It proceeds entirely 
upon the assumption that act and offense 
may be treated as separate and distinct in 
law. . The strictly correct method of pro- 
cedure, at common law, in cases of infliction 
of a dangerous wound, appears to be to im- 
prison: or bail the offender, until the danger 
is over or the year and day has passed.” 

If a crime consists of a series of acts cul- 
minating in or constituting one offense, there 
can ordinarily be but one prosecution for any 
act or series of acts within the same period 
of time. ‘Thus, ‘‘cohabiting with more than 
one woman at the same time’’ isa continu- 
ous offense, and there cannot be separate 
prosecutions for cohabitation at different 
times.” So, where two indictments had been 
found, one for cohabiting with two women 
down to a certain day, and the other for adul- 
tery with one of them down to the following 
day, it was held that if the unlawful cohabi- 
tation continued after the former date and 
the adultery was only part of and incident to 
it, an indictment for adultery was no more 
admissible after conviction of the cohabition 
than a second indictment for cohabitation 
would be.“ In the case of Sabbath-breaking 
by exercising labor or business of one’s or- 
dinary calling on Sunday, it has been held 
that any number of unlawful acts within such 
designation on one Sunday, as in the case of 
a baker selling loaves of bread at different 
times of the day to various persons, consti- 
tute but one violation of law, and subject him 
to but one penalty.” Conviction of being a 
common seller of intoxicating liquors bars 
prosecution for a single sale within the same 
time ; but acquittal does not have this effect.” 
(The finding of guilty is deemed based upon 
all the sales that might enter into the offense 
of being acommon seller; but a finding, that 
the accused was not a common seller does not 
negative the fact of his having made any par- 
ticular sale.) It has also been held that ac- 
quittal on a complaint of keeping a place for 

57 See Reg. v. Morris, 10 Cox C. C. 480; State v. 
Hattabaugh, 66 Ind. 223. 

58 See article in 17 Am. L. Rev. 735. 

59 1 Hale, 184; 1 Hawk. ch. 63, § 19; Com. v. Trask, 
15 Mass. 277; Dunlap v. Bartlett, 10 Gray, 282. 

6 In re Snow, 120 U. S. 274. 

61 Jn re Nielsen, 131 U. S. 176. 

6 Crepps v. Durden, Cowp. 640; Jn re Snow, 120 U. 


S. 274; Friedeborn v. Com. 113 Pa. St. 242. 
6 Morey v. Com., 108 Mass. 433; State v. Nutt, 28 Vt. 
598. - 





illegal purposes from January Ist to May 31st 
of a certain year would bar a prosecution for 
keeping the same place for the same purposes 
from January list to August 20th of the same 
year, because on the second complaint evi- 
dence of the commission of any acts com- 
plained of at any time between January Ist 
and June ist of that year would establish the 
charge.“ The same doctrine applies in the 
case of omissions. A municipal corporation 
obligated to keep in repair all the streets 
within the corporate limits cannot be charged 
separately for more than one street out of 
repair at one time. Soin the case of a 
father, convicted of the statutory offense of 
abandoning his minor child, it was held that 
there can be no subsequent prosecution, 
though the abandonment continues, unless it 
be shown that he had returned to the dis- 
charge of his parental duty and again de- 
serted the child. 

In the case of offenses in which a higher or 
complete offense includes the elements of a 
minor offense, there can be no separate 
prosecution for the different parts or offenses. 
A prosecution for either a greater or lesser 
offense growing out of the one transaction 
operates as a bar to another prosecution for 
any such offense. Such are the cases of 
murder and manslaughter,” assault and bat- 
tery,® assault and battery and aggravated 
assault.” A charge of assault growing out 
of the force or violence in robbery cannot 
be maintained after trial for the robbery,” 
nor can there be a trial for robbery after trial 
for an assault involving the force or violence 
used as a means to accomplish the robbery.” 

If the defendant is not convicted because 
of a material variance between the allega- 
tions and proof, he may be prosecuted ona 
new indictment or charge in which the mat- 
ter is truly alleged. The rule upon this sub- 
ject is, thatthe previous indictment or ac- 
cusation must have been one upon which the 
defendant could not legally have been con- 


64 Com. v. Robinson, 126 Mass. 259. 

6 State v. Fayetteville, 2 Murphy (N. Car.), 371. 

66 Gay v. State, 105 Ga. 599. 

67 People v. Hunckeller, 48 Cal. 331; Hurt v. State, 
25 Miss. 378. 

68 1 Hawk. ch. 62, § 1; State v. Chaffin, 2 Swan 
(Tenn.), 493. 

69 State v. Smith, 43 Vt. 324. 

70 Wilcox v. State, 6 Lea (Tenn.), 571; Moore v. 
State, 33 Tex. App. 166. 

71 Herera v. State, 35 Tex. App. 607. 
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victed of the matter alleged in the subse- 
quent indictment or accusation; the variance 
must have been one inconsistent with the 
validity of both proceedings.” 

The mere pendency of several charges for 
the same offense does not involve double 
jeopardy. The pendency of an indictment” 
or information” is not grouud for plea in 
abatement or objection to another indictment 
or information in the same court for the same 
offense ; but the court may, in its discretion, 
require one to be quashed or ignored. 

In addition to the doctrine of former jeop- 
ardy, the doctrine also obtains in the criminal 
as well as in the civil law, that a judgment in 
one proceeding, res judicata, is conclusive be- 
tween the same parties in another proceed- 
ing®—e. g., where there was a proceeding 
in rem for forfeiture of distilled spirits on 
the ground that the distiller had defrauded 
the government of the tax thereon, and the 
case was not sustained,*this was held to con- 
stitute a bar to a subsequent trial of the dis- 
tiller on the charge of defrauding the govern- 
ment.* A judgment that property is not liable 
to seizure is moreover conclusive on all par- 


. ties as to the question of forfeiture ; so where 


the defendant was acquitted upon a charge 
of crime, the judgment was held to bar prose- 
cution against him for falsely swearing that 
he did not commit the crime.” On the other 
hand, conviction has been held conclusive 
upon defendants in certain cases—e. g., of 
the fact that wu highway is situate within a 
certain parish, and that the defendants are 
bound to repair it ;” of the fact of paternity 
of a child, in a prosecution of the father for 
neglect to maintain, he having been previ- 
ously convicted of such offense ;® of the fact 
of defendant’s drunkenness when arrested, 
he having previously been convicted of such 
drunkenness.*! 


Baltimore, Md. Lewis HocHHEIMER. 


721 Chitty Cr. L. 452 51. 

73 United States v. Neverson, 1 Mackey (D.C.), 152; 
Com. v. Drew, 3 Cush. 279; Com. v. Cody, 165 Mass. 
133; Kallock v. Superior Court, 56 Cal. 229, 236; State 
v. Eaton, 75 Mo. 586; Smith v. Com., 104 Pa. St. 339; 
State v. Security Bank, 2S. Dak. 5388. ~ 

74 Rex v. Stratton, Doug]. 239. 

75 Cooper v. Com. (Ky.), 45 L. R. A. 216. 

76 Coffey v. United States, 116 U. S. 436. 

77 Gelston v. Hoyt, 3 Wheat. 246. 

78 Cooper v. Com. (Ky.), 45 L. R. A. 216. 

79 Reg. v. Blakemore, 1 E. & B. 501. 

8 Com. v. Ellis, 160 Mass. 165. 

$1 Com. v. Feldman, 131 Mass. 588. 





SALE—GOODS SHIPPED IN VENDOR’S NAME— 
WHEN TITLE PASSES. 


HOPKINS v. COWEN. 


Court o f Appeals of Maryland, December 6, 1899, 

Plaintiff, in one city, ordered flour from a milling 
company, in another, without any express agreement 
as to terms of payment, and it was shipped in the com- 
pany’s name to plaintiff’s city, but the bill of lading 
was indorsed ‘‘order,” and “Notify W L H,” the 
plaintiff, and contained a stipulation that, in case of | 
such an indorsement, the surrender of the bill of lad- 
ing, properly indorsed, would be required before de- 
livery of the property ; and attached to the bill of lad- 
ing was a draft, drawn by defendant on plaintiff, for 
the price of the flour; which draft and bill of lading 
were sent by defendant toa bankin plaintiff’s city, 
with instructions to retain them until plaintiff paid 
the draft. Under previous course of dealing similar 
shipments had been made, and plaintiff was always 
required to pay the draft before the goods were de- 
livered. Held, that title to the flour did not pass to 
the plaintiff until payment of the draft. 


PaGE, J.: The appellant in'this case sued the 
appellees in replevin to recover the possession of 
210 sacks of flour. The pleas are property in the 
appellees, and property in the Winnebago City 
Mill Company. At the trial, the appellant, to 
sustain the issues on his part, offered to prove 
that he had been engaged in purchasing flour 
from the Winnebago City Mill Company for a 
number of years; that on January 11, 1898, he or- 
dered from the company the flour in question, 
‘‘without any agreement as to the terms of pay- 
ment,’”? and that the flour was subsequently 
shipped by the said company to the appellant, at 
Baltimore city; that the course of dealing at and 
before that time was as follows, viz., the mill com- 
pany (whose place of business is in Winnebago 
City, Minn.), and at the time of shipment, would . 
draft for the value of the shipment, and attach 
thereto the bill of lading, and these drafts usually 
arrived a few days before the goods, and the ap- 
pellant, as he needed the flour, would call at the 
banks where the drafts were placed by the com- 
pany and were payable, and ‘‘take them up;”’ that 
all of the flour so shipped ‘*was booked by the 
mill company as an absolute sale.’’ Included in 
the appellant’s offer was evidence of other sales 
and shipments by the mill company showing the 
general course of dealing between the parties, and — 
also copies of the letters and telegrams of the par- 
ties respecting such sales, and of the checks of 
the appellant in payment of the several drafts of 
the mill company on the appellant. There also 
appears in the proceedings the bill of lading, and 
the draft attached thereto, which the parties 
agree may be considered by this court as if in- 
cluded in the offer of the appellant, and incorpo- 
rated in the bill of exceptions. The court below 
rejected this offer, and, the verdict and judgment 
being for the appellee, the appellant has appealed. 

The action being in replevin, the burden is 
upon the appellant to rove an immediate right 
to the possession of the goods; and, inasmuch as 
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the appellees have pleaded property in the Win- 
nebago City Mill Company, they must show a title 
superior to that of the company. Lamotte v. 
Wisner, 51 Md. 561. The question, therefore, now 
before the court, is to determine whether the facts 
contained in the offer would be sufficient, if prop- 
erly proved, to enable a jury, or the court sitting 
as a jury, to find that the title or the right of pos- 
session has passed from the mill company and be- 
come vested in the appellant. The flour in dis- 
pute was shipped from Winnebago city on Jan- 
uary 21st, and about the same time the mill com- 
pany forwarded by mail to the appellant an 
invoice, with the following words appended 
thereto, viz.: ‘‘We have drawn on you at arrival 
of goods for the proceeds, with railroad receipt 
attached to the draft.’ By reference to the ‘‘re- 
ceipt’’ or bill of lading, it appears that the flour 
was consigned to the company itself. Over the 
name of the consignee, the mill company, is writ- 
ten the word “order,’’? and below the words, 
“Notify W. L. Hopkins,’ without any other con- 
dition or limitation. , One of the conditions of tbe 
shipments, as appears printed on the bill of lad- 
ing, is that ‘‘if the word ‘order’ is written thereon 
before or after the name of the party to whose or- 
der the property is consigned, without any condi- 
tion or limitation other than the name of the party 
to be notified of the arrival of the property, the 
surrender of this bill of lading, properly indorsed, 
shall be required before the delivery of the prop- 
erty at destination.”’ ‘The bill of lading, with 
draft attached, was sent by the mill company to 
the Western National Bank, at Baltimore, whose 
duty it was to retain possession of it until the ap- 
pellant had paid the draft. When such payment 
was made, the appellant was entitled to receive 
the bill of lading, and upon proper indorsement, 
by the terms of the bill itself and according to the 
usual course of dealings between the parties, the 
appellant was ina position to demand the posses- 
sion ofthe goods. The flour arrived in Baltimore 
in due time, and the appellant was notified thereof 
by the railroad company. He made no effort, 
however, to pay the draft until the 4th of May. 
On that day he tendered his check, but the bank 
refused to accept it, and notified him that it had 
received notice on the previous day from the mill 
company not to accept payment of the draft from 
him. It also refused to deliver to him the bill of 
lading, although both the bill and the draft were 
then in its possession. . 

It is contended on the part of the appellant that 
all the facts, as we have stated them, establish the 
following propositions, viz.: (1) Thata sale had 
been effected between the mill company and the 
appellant, whereby the title to the property be- 
came vested in the appellant; (2) that the agree- 
ment necessarily implied amounted toa complete 
contract of sale, with the stipulation that delivery 
of possession was dependent upon payment or 
tender of purchase price; and (3) that, when the 
appellant tendered his check in payment of the 
draft (having sufficient funds in bank to meet it), 





he had the right to the immediate possession of 
the flour. 

The general rule applicable to the passing of 
title to personal property has been well stated in 
Dixon v. Yates, 5 Barn. & Adol.313. In thatcase 
it was said by Parke, J.: ‘*Where there is a sale 
of goods generally, no property in them passes 
till delivery, because until then the very goods 
sold are not ascertained; but when, by the con- 
tract itself, the vendor appropriates to the vendee 
a specific chattel, and the latter thereby agrees to 
take that specific chattel, and to pay thestipulated 
price, the parties are then, in the same situation 
as they would be after a delivery of goods in pur- 
suance of a general contract. The very appro- 
priation of the chattel is equivalent to delivery 
by the vendor, and the assent of the vendee to 
tuke the specific chattel, and to pay the price, is 
equivalent to his accepting possession. The ef- 
fect of the contract, therefore, is to vest the prop- 
erty in the bargainee.”” The fundamental princi- 
ple upon which this rule rests is to carry out the 
intention of parties who have agreed, ‘‘with re- 
spect to a thing capable of identification, that, 
for an agreed price, the title to the thing shall 
pass from the vendor to the vendee.’’ Cheney v. 
Transportation Line, 59 Md. 565. When the con- 
tract is express, there can be no difficulty; but 
when the evidence with respect to it is meager 
courts must endeavor ‘‘to ascertain the intent of 
the parties, and apply that test as a controlling 
principle.’’ Hall v. Richardson, 16 Md.412. So, 
also, where the agreement is for a sale of the 
property and the performance of other things, it 
must be ascertained whether the performance of 
any of those things is meant to precede the vest- 
ing of the title in the vendee. Blackb. Sales, 151, 
cited in Benj. Sales, bk. 3, ch. 3. Accordingly, it 
is held that where a buyer purchases a specific 
quantity of goods, to be shipped to him from a 
distant place, and the seller segregates and ap- 
propriates to the contract the specified quantity 
by delivering them to a carrier, the law presumes 
that to be equivalent to delivery to the vendee (16 
Md. 412, supra); and in such case the goods be- 
come the property of the vendee, although they 
are to be paid for on arrival (Phosphate Co. v. 
Gill, 69 Md. 545, 16 Atl. Rep. 214, 1 L. R. A. 767), 
the carrier being regarded as the agent of the 
vendee to receive them. But, if the vendor un- 
dertake to make delivery himself at a distant 
place, the carrier becomes the agent of the ven- 
dor, aud the property will not pass until delivery 
is made. In both such cases, the inference aris- 
ing from the facts stated may be rebutted by other 
circumstances which tend to show what the inter- 
est of the parties really was. Dows y. Bank, 91 
U. 8S. 618, 637, 23 L. Ed. 214; Phosphate Co. v. 
Gill, supra. In the case last cited, where the 
goods had been consigned to the vendee, after 
stating the general rule that a bill of lading oper- 
ates as a transfer of the property to the party in 
whose favor it is drawn and to whom it is deliv- 
ered, the court remarks that “if the vendors in 
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that case had wished to prevent the property from 
passing, and to retain the right to deal with it 
after shipment and while in transitu, they should 
by the bill of lading have made the cargo deliver- 


able to their own order, and have forwarded the 


same to an agent of their own, to retain it until 
the cargo had been finally delivered, weighed, 
tested and paid for in Baltimore.*’ In Kentucky 
Refining Co. v. Globe Refining Co. (Ky.) 47 S. 
W. Rep. 606, 42 L. R. A. 358, the court said, cit- 
ing from Alderman vy. Railroad Co., 115 Mass. 
233, ‘‘that when goods are consigned deliverable 
to the order of the consignor, and the bill of lad- 
ing, with a draft for the price drawn on the pur- 
chaser of the goods, attached, is forwarded for 
collection, the purchaser has no title to the goods 
until the draft is paid and the bill of lading is in- 
dorsed to him.” In Bank v. Bangs, 102 Mass. 
295, it was said that a vendor ‘‘may take the bill 
of lading or the carrier’s receipt in his own or in 
some agent’s name, to be transferred on payment 
of the price, by his own or his agent’s indorse- 
ment to the purchaser, and, in all cases when he 
manifests an intention to retain the jus disponendi, 
the property will not pass tothe vendee.”’ Hardy 
v. Munroe, 127 Mass. 64; Emery v. Bank, 25 Ohio 
St. 360; Railroad Co. v. Stern, 119 Pa. St. 29, 12 
Atl. Rep. 756. In this case the mill company 
consigned the goods deliverable to its own order. 
It forwarded the bill of lading, with the draft at- 
tached. All parties understood that the former 
was not to be given up by the bank until the lat- 
ter had been paid; and, by the terms of the bill 
of lading, it was provided that the flour was not 
to be delivered until the bill of lading, properly 
indorsed, was presented to the carrier. We find 
nothing in the offer that can be effectual to mod- 
ify the legal inferences to be drawn from these 
facts. It is stated that the appellant ordered the 
flour ‘‘without any agreement as to the terms of 
payment.”’ Butit is plain that it was accepted 
upon the terms that had characterized their en- 
tire dealing, which were that the flour should re- 
main in the possession of the carrier, subject to 
the order of the mill company, until the draft had 
been paid. The whole course of these dealings 
shows that the mill company was to prepay the 
freight, and deliver the flour in the city of Balti- 
more, and that the appellant was not to be en- 
titled to possession until after-the draft had been 
paid. The invoice cannot have the effect of mod- 
ifying the contract which the facts so clearly im- 
ply. The purpose and effect of that was to give 
a description and cost of the goods. It was not 
‘‘a bill of sale nor evidence of a sale’’ (Dows v. 
Bank, supra; Sturm v. Boker, 150 U. S. 328, 14 
Sup. Ct. Rep. 99,37 L. Ed. 1093) ; and even though 
in some cases it may be useful, in connection with 
other facts, to show the intent of the parties, yet 
in this case no inferences can flow from it tending 
to alter or change the intent inferable from the 
circumstances already stated, tor the reason that 
appended to the invoice, as a part of it, was the 
explicit statement that the mill company had 








drawn on the appellant at arrival for the proceeds, 
‘twith railroad receipt attached to the draft.” 
Upon the whole offer, it seems to us clear that it 
was not the intent of the parties that the title to 
the flour should pass to the appellant until the 
draft had been paid. The judgment must there- 
fore be affirmed. Judgment affirmed. — 


Notr.—Recent Decisions as to When Title Passes 
on Shipment of Goods Sold.—In an action for the 
purchase price of coal, it appeared that, on receipt of 
defendant’s order, plaintiffs answered: ‘“‘We have 
entered your order for two cars of grate coal, at $9.85 
per ton, f. o. b. at G”’ (defendant’s place); that, if de- 
fendants paid the freight, the coal would cost about 
$16 at G. Held sufficient to justify a finding that title 
to the coal was to pass atG. Havens v. Grand Island 
Light & Fuel Co. (Neb.), 59 N. W. Rep. 681. Where 
goods were delivered to an agent, under a contract 
authorizing him to sell and retain all the proceeds 
over the price fixed in the contract, and giving the 
owner the right at the close of the season to require 
payment from the agent for all goods delivered to 
him, after the agent has absconded, and the property 
in his possession has been attached by his creditors, 
the commencement of an action by the owner against 
the agent for the purchase price of the goods operates 
to pass the title to the agent, and will prevent the 
owner from thereafter maintaining an action to re- 
cover the property from the sheriff holding it under 
attachment. Moline Plow Co. v. Rodgers (Kan.), 87 
Pac. Rep.111. A delivery of goods by the seller to 
the carrier designated by the purchaser, or to the car- 
rier usually employed in the transportation of goods 
from the place of the seller to that of the purchaser, 
or the one employed in other similar cases by usage 
of thé parties, is a delivery to the purchaser, and 
proof of such a delivery authorizes a recovery of the 
purchase price by the seller. Meyer Bros. Drug Co. 
v. McMahan, 50 Mo. App. 18. An order for goods 
cannot be revoked by letter received by the vendor 
after delivery of the goods to a common carrier pur- 
suant to the order. Whitman Agricultural Co. y. 
Strand, 8 Wash. 647, 36 Pac. Rep. 682. By agreement 
for asale of goods the sellers were not to part with 
possession until payment should be made by cashing 
their draft on the purchasers, with bill of lading at- 
tached. The purchasers’ bank agreed with them to 
guaranty payment of the draft on the understanding 
that the goods and bill of lading were to be its prop- 
erty as security, and wired the sellers’ bank that the 
draft, with bill of lading attached, would be paid, 
whereupon the latter bank cashed it. Held, that the 
delivery by the sellers of the goods to the railroad 
company consigned to the purchasers, and taking a 
bill of lading to that effect, did not pass title to the 
purchasers. Merchants’ Exch. Bank v. McGraw (C. 
C. A.), 8 C. C. A. 420, 59 Fed. Rep. 972. A buyer can- 
not countermand an order for goods after their deliv- 
ery by the seller to the carrier for transportation, 
since a delivery to the carrier is a delivery to the pur- 
chaser, and passes title in the absence of some special 
agreement to the contrary; and where, notwithstand- 
ing such a countermand, the goods are actually re- 
ceived by the purchaser, and treated by him as his, 
the seller cannot maintain replevin against a subse- 
quent chattel mortgagee of the purchaser. Liggett & 
Myers Tobacco Co. v. Collier (Iowa), 56 N. W. Rep. 
417. Where goods are delivered to a common carrier 
under acontract ofsale giving the purchaser the right 
to return certain of them in case they did not prove 
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satisfactory, and the goods are lost in transit, the 
vendor may recover their price from the purchaser, 
as the title passed on delivery to the carrier, subject 
to the exercise of the option to return. Foley v. Fel- 
rath, 98 Ala. 176, 138 South. Rep. 485. Where a bill of 
lading was sent to a bank to be delivered to the con- 
signee on payment of the purchase price of the goods 
consigned, there was no transfer of title until the bill 
was received by the bank for delivery. Ramish v. 
Kirschbraun (Cal.), 40 Pac. Rep. 1045. In an action 
for the price of goods sold, the evidence showed that 
defendant ordered goods from plaintiff on board cars 
at plaintiff’s place of business. Plaintiff shipped the 
goods, taking the bill of lading in his own name, which 
he sent to a bank in defendant’s town, attached to a 
sight draft on defendant for collection. Defendant 
refused to accept the goods. Held, that the evidence 
was insufficient to overcome the presumption that 
plaintiff retained title to the goods after shipment, 
arising from his taking the bill of lading in his own 
name. Willman Mercantile Co. v. Fussy (Mont.), 39 
Pac. Rep. 738. Where plaintiff consigned potatoes to 
defendants by bill of lading, and defendants pre- 
sented the bill to the carrier, received the potatoes, 
and afterwards admitted‘an indebtedness for them, 
the sale and delivery are complete. Herbert v. Win- 
ters (Mont.), 89 Pac. Rep. 906. Where the seller con- 
tracts to deliver goods “‘f. o. b.” at the place to which 
they are to be shipped, and pays the frieght to such 
place, on the arrival of the boat by which the goods 
are transported at such place the carrier ceases to be 
the agent of the seller, and becomes the agent of the 
purchaser, and the seller cannot maintain an action 
against the carrier forinjuries to the goods after such 
arrival, and before they were unloaded. Capehart v. 
Furman Farm Imp. Co. (Ala.), 16 South. Rep. 627. 
Defendants sold plaintiff’s liquors at different times 
for several years, ana plaintiffs always paid the freight 
thereon, and credited defendants with the liquors, as 
soon as they received the bills therefor, which was be- 
fore the delivery of the goads, with the understand- 
ing that they should have credit for such goods as 
might be returned'after inspection as being unsatis- 
factory. Held, that the parties intended the title to 
the goods to pass upon their delivery by defendants 
to the carrier, plaintiffs’ reservation of the right to 
test the goods before accepting them not of itself post- 
poning the passing ofthe title. Wind v. Iler (Iowa), 
61 N. W. Rep. 1001. Wherea contract for the sale of a 
ear load of cabbages f. o. b. is silent as to the time of 
payment, a cash sale is to be presumed to have been 
intended; and the seller has the right to attach a sight 
draft to the bill of lading with instructions not to de- 
liver such bill tothe purchaser until payment of the 
draft. Stresovich v. Kesting, 63 Mo. App. 57,1 Mo. 
App. Rep. 614. Where defendant ordéred goods of 
one who had agreed to sell them on 30 days’ time, 
and he, not having them, turned the order over. to 
plaintiff, who had no notice of the agreement as to 
time, and plaintiff notified defendant that the order 
had been given to him, and would be filed, and the 
goods were shipped accompanied by bill and invoice 
showing a direct sale by plaintiff to defendant, and 
that the terms were cash, title did not vest in defend- 
ant, though he received the goods, he not having 
agreed to the terms or complied therewith by paying 
cash. Joseph v. Cannon (Tex. Civ. App.), 32 8S. W. 
Rep. 241. In an action for the price of goods sold, it 
appeared that plaintiff wrote defendant that his terms 
were ‘30 days, net, from date of shipment, or a cash 
discount of 5 per cent., if paid within 10 days from 
date of shipment,’’ and defendant replied, ‘Will ac- 















cept the cash price of 5 per cent. off,’”’ and that plaint- 
iff acknowledged receipt of such reply. Held, that 
defendant did not have the option to pay in 30 days 
from date of shipment, but that payment became due 
10 days from the date of shipment. Godfrey v. An- 
derson (Tex. Civ. App.), 33 S. W. Rep. 997. The de- 
livery of goods by aseller to a carrier designated in 
the contract of sale, at the place of delivery desig- 
nate‘, consigned to the buyer without reservation, is 
a delivery to the buyer, though the contract provided 
for payment in cash, and for examination by the 
buyer before payment; the right of the seller to re- 
quire payment before the passing of the title to the 
goods being waived by such consignment. Seharff v. 
Meyer (Mo. Sup.), 34 S. W. Rep. 858. Where defend: 
ants ordered goods from samples at plaintiff’s store in 
another State, and directed shipment to Michigan, 
where defendants were to have the privilege of exam- 
ining them, and, if found to be like samples, they 
were to be paid for, title to the goods passed on deliv- 
ery of the same to the carrier, there being no evidence 
of an agreement that the title should not pass until 
the goods were examined. Kuppenheimer v. Wert- 
heimer (Mich.), 64 N. W. Rep. 952. Where acontract 
for sale of goods shows that they were to be delivered 
at the termination of a carrier’s lien, their delivery by 
the seller to the carrier, though consigned to the 
buyer, will not pass the title, and a transfer of the bill 
of lading by the seller will vest the transferee with 
the right of possession of the goods; but where deliv- 
ery to the carrier operates, under the contract of sale, 
to pass title to the buyer, the retention and transfer 
of the bill of lading by the seller will carry no rightin 
the goods, though, by statute, the carrier is forbidden 
to deliver the goods without the presentation of the 
bill of lading. Scharff v. Meyer (Mo. Sup.), 34 S. W. 
Rep. 858. Where the seller consigns the goods nomi- 
nally to the purchaser, but actually in care of his (the 
seller’s) storekeeper at the destination, who is to re- 
tain control, and deliver possession only on payment 
of the price, the delivery to the carrier is not a deliv- 
ery tothe purchaser which passes title. Village of 
Bellefontaine v. Vassaux (Ohio Sup.), 45 N. E. Rep. 
821. Ordinarily, a delivery of merchandise to the 
carrier is a delivery to the purchaser, but when the 
seller pays the freight the carrier is his agent, and the 
delivery is made at the place ofits destination. Julius 
Winkelmeyer Brewing Assn. v. Nipp,6 Kan. App. 
730, 50 Pac. Rep. 956. Defendant ordered a machine 
of plaintiff, to be consigned to the care of S; agreeing 
to give notes on the delivery thereof. Plaintiff con- 
signed several machines to S, but consigned none to 
defendant. Thereafter defendant told S that he 
countermanded his order, and S told him. that he had 
his machine ready for him, but he did not point out 
any machine as his. Held, that there had been no 
delivery, and plaintiff could not maintain assumpsit 
for the price. McCormick Harvesting Machine Co. v. 
Cusack (Mich.), 74 N. W. Rep. 1005. Where goods 
are shipped in response to an order, the sale takes 
place when they are delivered to the carrier, although 
the seller, as soon as they were delivered to the con- 
signee, attached them to secure a prior debt. State v. 
Peters (Me.), 89 Atl. Rep. 342. The fact that vendor 
contracts to see goods *‘f. o. b.’”? at vendee’s place of 
business, in the absence of an agreement to the con- 
trary, does not cause the title in the goods to remain 
in the vendor after delivery to carrier and until they 
arrive at vendee’s place of business, but merely means 
that vendor will pay the freight to that place. Nei- 
meyer Lumber 'Co. v. Burlington & M. R. R. Co. 
(Neb.), 74 N. W. Rep. 670,40 L. R. A. 534. Where 














it 


ds 
es 
zh 
n- 


or 
of 
n- 
in 
ey 
ns 
ei- 
0. 
1e 


Vo... 50 


CENTRAL LAW JOURNAL, 153 

















the contract between vendor and vendee is silent as 
to place of delivery, vendee’s title vests upon delivery 
by vendor to a carrier, for transportation, of the prop- 
erty consigned to vendee. Neimeyer Lumber Co. v. 
Burlington & M. R. R. Co. (Neb.), 74 N. W. Rep. 670, 
40 L. R. A. 5384. The prepayment of freight by a ven- 
dor on goods sold and shipped to his vendee is prima 
facie evidence of an intention on the part of the ven- 
dor to retain the title to the goods while in transit. 
Neimeyer Lumber Co. v. Burlington & M. R. R. Co. 
(Neb.), 74 N. W. Rep. 670, 40 L. R. A. 534. Where a 
draft for the price of goods is forwarded for collec- 
tion, attached to the bill of lading, making the goods 
deliverable to the consignor’s order with direction to 
deliver the bill of lading upon payment of the draft, 
the title to the goods does not pass to the buyer until 
the draft is paid, and prior to that time, the goods in 
the custody of the carrier are subject to attachment 
for the consignor’s debts. Kentucky Refining Co. v. 
Globe Refining Co. (Ky.), 47S. W. Rep. 602, 42 L. R. 
A. 353. 








CORRESPONDENCE. 





SOCIAL GAMES AT PRIVATE RESIDENCE AS GAMBLING. 


Your correspondent in a letter signed ‘High Five’’ 
which appears in your issue of the 12th inst. asks 
whether under a statute prohibiting gambling it is an 
offense ‘‘to permit and to participate in a social game 
of cards at a private residence, the host offering grat- 
uitously a prize to the best player, and the players 
themselves giving no consideration for leave to par- 
ticipate in the game,’ and he further states the ques- 
tion thus: ‘“‘Can that be gambling which involves only 
a gift as a reward for skill, without investment, risk, 
hazard, wager, expenditure, or loss of value on the 
part of the participants?” The game of cards which 
are shuffled or mixed and dealt face downwards is 
largely one of skill, but not entirely so, there is an ele- 
lent of chance, and it can make no difference that the 
prize was in the first instance obtained by “gift, de- 
vise or descent.”? Suppose there were but two players 
and the host put up fifty dollars as a prize, or what 
would be the same thing gave each player twenty-five 
dollars for which to play, and at the close of the game 
the winner pocketed the fifty dollars, could it be said 
that there was no loss of value onthe part of the 
player who failed to win. There is not much danger 
of this question arising in the evergreen State, where 
the people are built not on narrow lines. We do that 
sort of thing right along and the rude hand of the law 
is never laid upon us therefor. Should be pleased to 
have Mr. High Five join us. 


Seattle, Wash. RALPH SIMON. 


GAMBLING, PRIZE TO WINNER OF SOCIAL GAME OF 
CARDS AT PRIVATE RESIDENCE. 

“Ts it an offense, under a statute or ordinance /pro- 
hibiting gambling, to permit and participate in a so- 
cial game of cards at a private residence, the host of- 
fering gratuitously a prize to the best player, and the 
players themselves giving no consideration for leave 
to participate in the game? In other words, can that 
be gambling which involves only the gift as a reward 
for skill, without any investment, risk, hazard, wager, 
expenditure, or loss of value on the part of the par- 
ticipants?””’ The question as above stated is quoted 
from page 33, of vol. 50, CENTRAL LAW JOURNAL, 
and I have been unable to find any authority 





touching the precise inquiry. I am inclined to the © 


opinion, however, that it should be answered in the 
negative, in view of the numerous cases which hold 
that it is not an offense against a statute or ordinance 
prohibiting gambling, to offer a prize or premium, or 
to participate for the same, when the doing of the act 
for which the prize or premium is offered, is not in 
itself unlawful. The courts in arriving at this con- 
clusion, have been compelled to ascertain the differ- 
ence between betting and gambling, and offering 
prizes and premiums. 

In Harris v. White, 81 N. Y. 532, the difference is 
stated as follows: ‘‘A bet or wager is ordinarily an 
agreement between two or more that a sum of money 
or some valuable thing, in contributing which all 
agreeing to take part, shall become the property of 
one or some of them on the happening in the future 
of an event at the present uncertain, and the stake is 
the money or thing thus put upon the chance. Taere 
is in them this element that does not enter into the 
modern purse or premium, viz., that each party to 
the former gets a chance of gain from others, and 
takes a risk of hisown to them. A purse or premium 
is ordinarily some valuable thing, offered by a person 
for the doing of something by others, into the strife 
for which he does not enter. He has not a chance of 
gaining the thing offered; andif he abide by his offer, 
that he must lose it and give it over to some of those 
contending for it ig reasonably certain.” 

The Supreme Court of Wisconsin, in Porter v. Day, 
71 Wis. 296, commenting on the above say: ‘This is 
perhaps as good astatement of the difference between 
a bet and a premium as can be given. And when a 
purse or premium is offered in good faith to the win- 
ner in a competitive contest, which contest is not un- 
lawful in itself, the transaction is a lawful one, and 
the person offering the prize or premium will be held 
liable in the law to make good his offer to the winner. 
This appears to be the rule in all the States where the 
statutes do not forbid the offering of such premiums 
or rewards.” 

Porter v. Day, supra, was an action brought to re- 
cover a purse offered by the defendants, as the presi- 
dent, secretary, treasurer and manager of the Eau 
Claire Driving Park Association, an unincorporated 
society in the sum of $150, to the winner ofa certain 
horse race, described as a race of the 2:40 class, and 
as a consideration for entering this race, and ‘“‘en- 
trance fee” in the sum of $30 must first be paid by all 
contestants. Plaintiff paid this entrance fee, and on 
the trial it was admitted that plaintiff’s horse, known 
as Sorrel George won the race. At the close of the 
evideuce the trial court directed a verdict for the 
plaintiff, and the defendants duly excepted, and from 
a judgment entered in favor of the plaintiff, the de- 
fendants appealed to the supreme court. 

The supreme court in affirming the judgment of the 
trial court in this action, discuss this question, ‘‘Was 
the contract set out in the complaint an illegal con- 
tract and void either:at common law or under the 
statutes of this State?” They say “that the mere 
trotting of horses, when done in a proper manner and 
not in the public streets or highways, is’ not an illegal 
act at common law, is well settled by the authorities, 
and it is equally well settled that betting on the result. 
of a horse race was not illegal at common law. See the 
following cases. Da Costs v. Jones, Cowp. 729; Good v. 
Elliott, 3 Term, 693; M’Allester v. Haden, 2 Camp. 438; 
Blaxton v. Pye, 2 Wils. 309; Gibbons v. Gouverneur, 
1 Denio, 170; Van Valkenburgh v. Torrey, 7 Cow: 252; 
Bunn v. Riker, 4 Johns. 426; Campbell v. Richardson, 
10 Johns. 406.” By the statutes of Wisconsin racing 
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or trotting horses is not declared to be illegal. It is 
only “betting and wagering on a horse or other race” 
which is declared to be illegal. The court, in Porter 
v. Day, supra, say further: “The only question is 
whether competing for a reward, purse or stake of- 
fered by a third party to one whose horse shall win in 
a running or trotting race, is illegal. It seems to us 
that the question must be answered in the negative. 
As stated above, the mere trotting or racing of horses 
when conducted ina proper place and in a proper 
manner, is not an illegal act. Offering a reward or 
premium to the successful competitor, in such a trot 
or race is therefore just as lawful as the offering a 
reward for eompeting in any other lawful business.” 
No one will say, I take it, that the mere playing cards 
ata private residence, where no prize is offered to 
the sucessful competitor, is illegal, hence it must fol- 
low, according to the rule laid down in Porter v. Day, 
supra, that the offering the prize by the host, as ‘stated 
in the propounded question is not an unlawful act. 
This game of cards, perhaps, would have been unlaw- 
ful bad the participants contributed to the prize of- 
fered. In the horse race case above cited, it is to be 
noted that the plaintiff contributed an ‘entrance fee” 
of $30 as a consideration for entering the race, and the 
court, in passing upon that phase of the case, say: 
“The fact that the parties competing for the reward 
or premium offered, are required to pay something 
in the way of an entrance fee, before they are allowed 
to enter, does not make the transaction, betting or 
gambling transaction. It is only when itis shown 
that the offering a reward or premium tothe com- 
petitors isa mere subterfuge for betting and gam- 
bling on a horse race or any uncertain event, that it 
comes under the law prohibiting betting and gaming. 
If two or more men owning trotting horses should con- 
tribute equally or otherwise a sum of money, and put 
it into the hands of some other person for the purpose 
of offering it asa premium or reward to them only, 
and tothe owner ofthe horse who should win the 
race, such a transaction would undoubtedly come 
within the rule which prohibits betting on a horse or 
other race; and it was so held in the case of Gibbons 
v. Gouverneur, supra. Wherethere is no claim that 
the competitors are the sole contributors to the pre- 
mium or purse which is offered to them as competi- 
tors, we are unable to find any decided case which 
holds that the competing for sucha purse or pre- 
mium is illegal or prohibited, unless the same is ex- 
pressly prohibited by the laws of the State in which 
such rewards is offered. On the other hand, in those 
States where the !egality of offering rewards or pre- 
miums has been considered, and where they are not 
expressly prohibited by law, the courts have uni- 
formly held the transaction a lawful one, and that it 
is not within the prohibition of the statute against 
betting and gaming.” Harris v. White, supra; Mis- 
ner v. Knapp, 13 Oreg. 135; Delier v. Plymouth Co. 
Agr. Soc., 57 Iowa, 481; Alvord v. Smith, 63 Ind. 58. 
West Superior, Wis. H. D. BAILey. 
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1. ACCIDENT INSURANCE — Policy — Constructiou.—A 
by-law of a mutual benefit association provided that 
any member receiving bodily injuries which alone 
should “cause amputation ofa limb (whole hand or 
foot)” should receive the full amount of his policy. 
The insured, a member of the association, received an 
injury which resulted in the amputation ofa part of 
his right foot. Held,that the by-law did not cover 
such an injury,and hence the insured could not re- 
cover the total amount of his policy.—FULLER v. Lo- 
COMOTIVE ENGINEERS’ MoT. Lire & ACC. INS. ASSN., 

Mich., 81 N. W. Rep. 326. 


2. ACKNOWLEDGMENT — Certificate—Mistake.—A cer- 
tificate of acknowledgment to a power of attorney to 
convey lands, showing that it was acknowledged be- 
fore the clerk of the inferior court of a certain county 
of another state, a court having a seal, and being cer- 
tified to underthe handof theclerk and seal of the 
court to which he was clerk, complies literally with 
Rev. St. 1855, §§ 17, 18 (Gen. St. 1865, §§ 9, 12) relative to 
taking acknowledgments of such instruments, and is, 
therefore, valid.—ROBINSON Vv. NOLAN, Mo.,54 S. W. 
Rep. 469. 

3. ADMINISTRATOR — Evidence.—Where an adminis- 
trator assumes the defense of an action brought against 
his intestate, it becomes an action against him, within 
St. 1896, ch. 445, providing that, where an action by an 
administrator is supported by oral testimony of a 
promise or statement made by his intestate, evidence 
of the latter’s written or oral statements, memoranda, 
and entries written by him, and of his acts and habits 
of dealings, shall be admissible to disprove such state- 
ment or promise.—BROOKS V. HOLDEN, Mass., 55 N. 
E. Rep. 802. 

4. ADVERSE POSSESSION.—Where one, at the time of 
buying aclaimto land, erroneously thought it was 
government land, and intended to make a homestead 
of it, his possession thereof prior to learning his mis- 
take was not under a claim adverse to the true owner, 
so as to give title by adverse possession.—HUNNEWELL 
Vv. BURCHETT, Mo., 548. W. Rep. 487. 

5. ADVERSE POSsSsESSION—Easements—Exceptions.— 
Where one owning adjoining lots built two houses 
thereon, in which he and plaintiff lived, plaintiff oc- 
cupying the land between his house and a driveway 
running between them, but the owner paid the taxes 
and insurance, and his servant mowed the grass on 
both lots, plaintiff's possession was not adverse; and 
hence he acquired no prescriptive right by the occupa- 
tion of such land.— PRESCOTT V. PRESCOTT, Mass., 55 N. 
E. Rep. 805. 

6. ALTERATION OF INSTRUMENTS—Life Insurance.—A 
contract of life insurance, consisting of the application 
and policy, may be so far severed that where the ap- 
plication has been altered, either by the company or 
through its negligence, it may be concluded from any 
defense reserved to it therein without affecting the pol- 
icy, orthe part of the transaction which isto the in- 
terest of the beneficiary.—Kansas MoT. Lire Ins. Co. 
v. COALSON, Tex., 548. W. Rep. 388. 

7. ASSAULT AND BATTERY—Injury by Fright.—Defend- 
ant, dressed in woman’s clothes, went to the residence 
of plaintiff, whom he frightened by following her into 
the house, and striking the floor with his parasol; the 
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fright, as alleged, having the effect of producing a mis- 
carriage on plaintiff. There was no attempt todo bod- 
ily injury, and it did not appear that defendant in- 
tended any wrong, or contemplated the alleged conse- 
quences of his acts. Held, that directing a verdict for 
defendant, on the ground that the evidence showed no 
assault, and that fright, unaccompanied by physical 
injury, is not a basis for damages, is proper.—NELSON 
v. CRAWFORD, Mich., 81 N. W. Rep. 835. 

8. ASSIGNMENT FOR BENEFIT OF CREDITORS—Partner. 
ship.—An assignment by a surviving partner of his in- 
dividual property and interests in the firm assets, for 
the benefit of his creditors, was void as to creditors of 
the firm, since the surviving partner cannot devest 
himself of his title to partnership assets to the injury 
of the partnership creditors, or of his trust to see that 
the partnership assets are properly applied to the 
claims of the partnership creditors, and thatthe de- 
ceased’s heirs or representatives get their portion of 
the residue.—ROGERS V. FLOURNOY, Tex., 548. W. Rep. 
386. : 

9. ASSUMPSIT — Conversion — Evidence.—Plaintiffs, 
during the absence of defendant and his family, placed 
a piano in defendant’s residence for trial; getting the 
key tothe house from a neighbor; claiming that de- 
fendant’s wife had given them authority. In so doing 
they damaged defendant’s lawn and house. Defend- 
ant later refused to purchase the piano, but would not 
surrender it until paid for his trouble. There was no 
evidence of conversion, or of any agreement ever made 
by defendant to purchase. Held,that the facts did not 
entitle plaintiffs to recover in an action of trespass on 
the case on promises for the value of the piano.—GrRIN- 
NELL V. ANDERSON, Mich., 81 N. W. Rep. 829. 

10. ATTACHMENT — Redemption — Notice.—Where a 
mortgagor’s equity of redemption has been attached, 
if the attaching creditor wishes to protect any interest 
he may havein the proceeds remaining in the mort- 
gagee’s hands on a foreclosure sale after the mortgage 
debt is satisfied, he must give actual notice to the 
mortgagee, whois not bound by constructive notice 
from the record of attachments and conveyances sub- 
sequent to his mortgage.—HAaRDY V. BEVERLY SAV. 
Bank, Mass., 55 N. E. Rep. 811. 


ll. BILLS AND NOTES — Delivery — Intent.—Intent to 
deliver a note ts not equivalent to a delivery.—MONT- 
GOMERY V. MONTGOMERY, Tex., 548. W. Rep. 414. 


12. BILLS AND NoTES — Gambling Consideration.—A 
recovery cannot be had on a note, the consideration of 
which was partly borrowed money and partly a gam- 
bling debt.—MOBLEY v. PORTER, Tex., 54 8. W. Rep. 655. 


13. BILLS AND NOTES — Liability of Indorser.—An in- 
dorser of a note, to whom the indorsee sends it for col- 
lection at maturity, cannot plead its own failure to 
make demand and protest asa defense to its liability 
as indorser.—AUTEN V. MANISTEE NAT. BANK, Ark., 54 
8. W. Rep. 337. 


14. BILLS AND NOTES — Security — Release.—Where 
there was assigned toa bank a note, which, unknown 
to it, was secured by a deed of trust, and, after such 
deed was fraudulently released by the person with 
whom it was left, the land was conveyed by absolute 
deed to D, in trust forthe bank, and D, at the direction 
ofthe bank, sold the land toan innocent party, and 
conveyed it by deed, declaring that the grantee should 
hold the land free from any claim of right or title, the 
bank cannot afterwards assert any claim, under the 
deed of trust, against the title so conveyed by D.— 
GEORGE V. SOMERVILLE, Mo., 548. W. Rep. 491. 


15. BOUNDARY — Adverse Possession — Mistake.—In 
case of coterminous proprietors, through one of them, 
for more than 10 years, is in open, notorious, and con- 
tinuous possession up toa line established bya sur- 
veyor as the boundary, such possession is not adverse 
if held and claimed by him under the mistaken belief 
that such line was thetrue line, if be did not claim 
such line to be the true boundary.—MCcOaBE V. BRUBRE, 
Mo., 548. W. Rep. 45v, 





16. BUILDING AND LOAN ASSOCIATION — Place of Con- 
tract—Usury.—An applicant for a loan in a foreign 
loan association had some conversations with a resi- 
dent agent authorized to sell stock of the association, 
but not to contract for loans, and also negotiations 
preliminary to applying for the loan; but the applica- 
tion was made to, and passed on and accepted by, the 
directors in the foreign State, and there approved by 
the attorney of the association, before the loan was or 
could be consummated. Held, thatthe contract was 
one of the foreign State, notwithstanding the manager 
of the association wrote the applicant the terms on 
which it would make the loan, and the lutter wrote 
from his home State, accepting the proposition.— 
FaRMERS’ & MECHANICS’ SAV. CO. V. BAZORE, Ark., 54 
8S. W. Rep. 339. - 

17. BUILDING AND LOAN ASSOCIATIONS — Usury.—Ifa 
contract for the loan of money, as made, is not 
usurious, thefact that the settlement, before maturity, 
by applying to the extinguishment of the debt the then 
value of certain stock which it was necessary to sub- 
scribe for in order to obtain the loan, may show that 
more has been paid than the loan would amount to 
with lawful interest, would not render it so.—INTER- 
STATE BLDG. & LOAN ASSN. V. BRYAN, Tex., 564 8S. W. 
Rep. 377. 

18. CARRIER OF FREIGHT—Release from Liabilities.— 
A judgment cannot be reviewed by one nota party 
thereto, or who is not affected thereby. Under the 
constitution of this State, a common carrier of freight 
cannot lawfully stipulate for the release from liability 
for loss or damage occasioned by its own negligence, 
and such a stipulationin a contract of affreightment is 
illegal and void.—PENNSYLVANIA OO. Vv. KENNARD 
GLass & PaInT Co., Neb., 81 N. W. Rep. 372. 

19. CARRIERS — Breach of Contract — Reservation of 
Berth.—The agency of a railroad ticket agentin con- 
tracting in behalf of a sleeping-car company to reserve 
a berth inone ofits cars may be established by his 
prior acts, and circumstances attending the same, 
showing that the company recognized similar con- 
tracts made under like circumstances.—POLUMAN PAL- 
ACE CaR Co. V. NELSON, Tex., 548. W. Rep. 624. 

20. CARRIERS—Fares—Computation.—A railroad com- 
pany operating a railroad, in whole or in part, in this 
State, may charge as fare that multiple of 6 which is 
nearest to the product produced by multiplying the 
rate of 8 cents per mile by the distance, whether such 
multiple is above or below such product. If such 
product should be equidistant from the multiple below 
and the one above, the railroad company may charge 
as fare either multiple.—CLEVELAND, ETC. Ry. Co. v. 
WELLS, Ohio, 55 N. E. Rep. 827. 


21. CONTRACTS—Combination of Stockholders.— An 
agreement to form a syndicate to gain control of a 
company and advantage to the members, the members 
subscribing‘for a certain number of shares of stock at 
a stated price, and agreeing, after the purchase of the 
stock, to enter into a pooling contract, wherehy all 
syndicate stock shall be voted by a committee of five 
of the subscribers “at each annual meeting fora period 
of not less than three years for such board of directors 
as shall be named,” with power reserved to fill vacan- 
cies on the committee, is not illegal as an attempt on 
the part of the stockholders to deprive themselves of 
their deliberative powers and duties as stockhoiders, 
it being possible that the committee contemplated 
should act as trustees for the stockholders, and it not 
appearing thatthe “gain and advantage” mentioned 
was to be at the expense of the corporation, or intended 
to work a wrong to the other stockholders.—BRIGHT- 
MAN Vv. BATES, Mass.,55 N. E. Rep. 809. 


22. CONTRACTS—Measure of Damages.—In an action 
for damages for breach of a contract of exchange of 
real estate, where the charge that the measure of dam- 
ages was the difference in the market values of the two 
properties was given at plaintiff's request, they cannot 
complain that the instruction was erroneous.—ROB- 
ERTS V. ZIRKEL, Tex., 548. W. Rep. 618. 
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23. CONTRACTS—Restraint of Trade.—A provision of a 
contract, whereby parties agree not to engage in the 
business of grain dealers, is not void, as in restraint of 
trade, although the place where such business is not 
to be engaged in is not limited.—-BuCcK v. COWARD, 
Mich., 81 N. W. Rep. 328. 


24. CONTRACTS—Statute of Frauds.—A contract to fur- 
nish, cut into saw logs of suitable length, all the mer- 
chantable timber on certain land, is for sale and deliv- 
ery of personalty, and therefore not within the statute 
of frauds as to real estate.—DORRIS V. KiNG, Tenn., 54 
8. W. Rep. 683. 


25. CORPORATIONS—Foreign Corporations.—A foreign 
corporation which procures a lease of land in the State, 
and uses it to pasture its cattle, transacts business in 
the State, within Rev. St. arts. 745, 746, prohibiting 
such corporation, not having filed its articles of incor- 
poration with the secretary of state, from maintaining 
any action in the State courts.—Texas & P. Ry. Co. v. 
Davis, Tex., 54S. W. Rep. 381. 


26. CORPORATIONS—Pleadings—Interstate Commerce. 
—The question whether acorporation organized in one 
State with the view of conducting its business in an- 
other State or territory, and without intention of doing 
business in the State of its organization, is a corpora- 
tion, and can sue as such, cannot be considered on ex- 
ception to a petition alleging that plaintiff was incor- 
porated under the laws of the State of K, and was do- 
ing business in the territory, and not showing the 
plaintiff was not doing business in K, or that the per- 
sons procuring its charter were not at the time thereof 
residents of K,orthat it was not created to carry on 
businessin K, or that there was any law of the terri- 
tory prohibiting a corporation chartered in K from do- 
ing business there.—LASATER V. PURCELL MILL & ELE- 
VATOR Co., Tex., 548. W. Rep. 425. 


27. CREDITORS’ BILL—Insurance— Payment of Pre- 
miums by Insolvent.—The proceeds of life insurance 
policies on the life of a husband, payable to his wife, 
are not subject to the payment of his debts, where the 
premiums thereon were paid by the husband so long 
as he was solvent, and thereafter by the wife out of 
the proceeds of the sale of property which her husband 
gave her while he was solvent, and which was always 
thereafter treated by both of them as her separate 
property.—FirsT NAT. BANK OF Fr. SCOTT v. SIMPSON, 
Mo., 548. W. Rep. 506. 


28. CRIMINAL EVIDENCE—Confessions.—That defend- 
ant, after being warned by the sheriff that anything 
she might say to him could be used against her, per- 
sisted in making a confession, and that the sheriff then 
told her it might be better for her to tell the truth, is 
insufficient to show that defendant was coerced or pér- 
suaded to make the confession.—ANDERSON V. STATE, 
Tex., 548. W. Rep. 581. 


29. CRIMINAL EvIDENCE—Homicide— Malice.— On a 
prosecution for manslaughter, testimony connected 
with the homicide, as part of the res geste, is admissi- 
ble, though indicating malice of accused.—TURNER V. 
STATE, Tex., 548. W. Rep. 579. 


30. CRIMINAL LAW—Embezzlement.— Where a servant, 
without his master’s knowledge or consent, left his 
employment, and rode bis master’s horse to a town 20 
miles distant, but did not offer to sell or otherwise con- 
vert the same, and the sheriff found the horse tied toa 
stake near such town,and defendant stated that he 
left the employment because he had lost some of the 
master’s stock and was ashamed to return to his house, 
aud there ws no other evidence of criminal intent, a 
conviction of felonious embezzlement is unauthorized. 
—XIMBENEZ V. STATE, Tex., 548. W. Rep. 588. 


81. CRIMINAL Law—Embezzlement—Evidence.—It is 
not necessary that there be an intent to so appropriate 
the funds as to forever exclude the rightful owner 
from possession, in order to make the appropriation 
of public funds a felony, under 3 How. Ann. St. § 9263a, 
providing that a public officer, or his servant or agent, 








knowingly or unlawfully appropriating to his own use, 
or the use of some other person, money or property 
received by him in his official capacity or employment, 
of the value of $50 and upward, shall be guilty of a 
felony.—PEOPLE v. WARREN, Mich.,81 N. W. Rep. 360. 

32. CRIMINAL Law—Instruction on Insanity.—Under 
Pen. Code, art. 41, requiring district judges in trials 
for crime to instruct that temporary insanity superin- 
duced from receut voluntary use of intoxicating liquors 
may be shown in mitigation of the penalty for the of- 
fense, it is the imperative duty of the court to so in- 
struct, and properly apply the same to the facts in the 
case.—EDWARDS V. STATE, Tex., 548. W. Rep. 589. 

33. CRIMINAL Law—Theft—Circumstantial Evidence. 
—Where the evidence of a theft is circumstantial, and 
an instruction on circumstantial evidence is required, 
a charge that theft may be established by circum- 
stances, if they are sufficient to establish beyond a rea- 
sonable doubt that accused, and not some other per- 
son, took the property, if taken from the owner, is 
insufficient.—DAvis Vv. STATE, Tex., 54S. W. Rep. 583. 

34. CRIMINAL LAw— Unlawfully Branding Cattle — 
Principal and Accessory.—Where there is evidence 
that defendant, who was charged with unlawfully 
branding cattle not his own, caused the cattle to be 
branded by another, an instruction that the jury could 
find defendant guilty, if he branded or caused the 
cattle to be branded, without instructing as to who 
were principals in the offense, is erroneous.—ARISs- 
MENDIS V. STATE, Tex., 548. W. Rep. 601. 

35. CURTESY IN REMAINDERS.—A husband is not en- 
titled to curtesy in a remainder estate of his deceased 
wife when she died before the expiration of the par- 
ticular estate.—Cox v. Boycgn, Mo., 54 8. W. Rep. 467. 


36. DEATH BY WRONGFUL ACT—Measure of Damages. 
—In an action by parents to recover for the wrongful 
death of an adult son, an instruction that proof that 
deceased was contributing to the support of his par- 
ents entitled them to damages was erroneous, since it 
did not require the jury to consider the probable will- 
ingness and ability of deceased to continue such con- 
tributions in the future.—GaLvgEsTON, H. & 8. A. Rr. 
Co. Vv. POWER, Tex., 548. W. Rep. 631. 


87. DEDICATION.—There is no dedication to public 
use of a street and wharf by reason of a partition pro- 
ceeding, in which land is divided by commissioners 
into lots and streets, it being expressly stated in their 
report, and shown by the plat, made part of their re- 
port, that the street and wharf are open forthe sole 
and special use and benefit of the owners of the several 
lots fronting thereon, and are not dedicated or set 
apart as public highways or for public use.—WHYTE V. 
OiTy oF St. Louis, Mo., 548. W. Rep. 478. 


38. DEBD—Cancellation.—Where an agent of a rail- 
road company, with power to obtain only uncondi- 
tional rights of way, stated orally to plaintiff that on 
procuring a right of way the company would erect and 
maintain a depot at a certain place, and plaintiff, for 
a nominal consideration, thereafter made an uncondi- 
tional deed to the company for such right of way, such 
deed cannot be avoided by plaintiff because of non- 
compliance with such oral statement, when the com- 
pany refused to ratify such statement, or to accept any 
deed containing such condition, and no fraud or mis- 
take is shown.—Parsons V. DeTrRoIT & M. Ry. Co., 
Mich., 81 N. W. Rep. 343. 


89. DrEDs— Condition Subsequent.— Where a deed re- 
cited that the grantor conveyed the land in considera- 
tion of one dollar and the annual rent of one-third the 
corn and one-fourth the cotton raised thereon, and 
that such corn and cotton should be delivered yearly 
as the same was raised, during the grantor’s life, and 
at his death the grantee should have the land in fee, 
but that he should hold it subject to such conditions, 
the planting of the corn and cotton and delivery of the 
amount stipulated were implied conditions subse- 
quent, and not covenants merely; and hence, on fail- 
ure of the grantee to perform them, the grantor was 
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entitled to enforce a forfeiture of the land,—TEAGUE V. 
TEAGUE, Tex., 548. W. Rep. 632. 

40. DEEDs—Evidence—Ancient Instruments.—A deed 
not recorded 80 years prior to the date of its being of- 
fered in evidence is not admissible as an ancient in- 
strument, though it was delivered for record more 
than 30 years before the trial.—EHRENBERG V. BAKER’S 
Exrs., Tex.,548. W. Rep. 435. 

41. DeED—Life Estates—Conveyance of Fee.—Where 
the owner of property has by deed of trust given his 
daughter a life estate in certain property, with power 
to devise the same to her children or grandchildren 
living at her death, and, in case of her death without 
children or grandchildren, remainder to the grantor’s 
heirs, equity has no power to permit the daughter and 
her minor children to encroach onthe corpus of the 
trust, notwithstanding their necessities may be great, 
and the contingency that the remainder will not ulti- 
mately vest in the children is remote.—RUGGLES V. 
Tyson, Wis., 81 N. W. Rep. 367. 

42. Divornce—Alimony — After-Born Children.—That 
there is a probability of an after-born child does not 
justify a court in granting permanent alimony to a 
wife out of the husband’s separate property.—BoyD v. 
BoypD, Tex., 54S. W. Rep. 380. 

43, Divorce—Support of Children — Loss o? Services. 
—A divorce in which the “care and custody” of a child 
were decreed tothe wife, without charging its main- 
tenance to either spouse, does not change the duty of 
support from the husband to the wife; and hence she 
was not entitled to maintain an action for loss of the 
child’s services, occasioned by his negligent injury.— 
KELLER Vv. OITY OF ST. Louis, Mo., 54S. W. Rep. 4388. 

44. EJECTMENT — Satisfaction of Mortgage.—Where, 
in ejectment, defendant asked to have the entry of sat- 
isfaction of his mortgage on the land canceled, and, 
in reply, plaintiff pleaded extinguishment of the mort- 
gage by defendant’s fraudulent acceptance of a deed 
and releasing the mortgage, and by merger of the 
qualified title into the absolute, and by payment of the 
debt secured, such issues were proper matters of de- 
fense to defendant’s claim for equitable relief, and 
plaintiff should not be forced to bring a separate bill 
to redeem from the mortgage, he being a purchaser at 
execution on a judgment junior to the mortgage.—MaR- 
TIN V. TURNBAUGH, Mo., 548. W. Rep. 515. 

45. ELECTIONS — Marking Ballot:—A ballot showing 
pencil erasures of the names of certain condidates, in- 
stead of across opposite the names of candidates for 
whom the voter desires to cast his ballot, bears such 
distinguishing marks as will require its rejection un- 
der the Australian ballot law.—KBLLY V. ADAMS, Ill., 
55 N. E. Rep. 837. 

46. EMINENT DOMAIN — Condemnation Proceedings— 
Evidence.—On a reassessment by a jury in condemna- 
tion proceedings, evidence of previous negotiations 
and offers between the parties in relation tothe land 
taken and defendant’s damages was properly excluded. 
—S8rT. LOUIS, ETC. Ry. Co. v. EBY, Mo., 548. W. Rep. 472. 


47. EVIDENCE — Self-Serving Declarations.—One 
claiming land as having been inherited from his 
mother, who is alleged to have acquired title by in- 
heritance from her brother, cannot prove the death of 
the brother by his mother’s declarations, as they 
would be self-serving.—TURNER V. SEALOCK, Tex., 54 
S. W. Rep. 358. 


48. EXECUTION SALE—Statute of Frauds.—The statute 
of frauds applies to an execution sale of realty, so that 
one to whom the officer’s return or other written mem- 
oranda does not show a sale cannot maintain suit for 
specific performance.—RUGELY v. MOORB, Tex., 54 8. 
W. Rep. 379. 

49. GARNISHMENT — Property of Intestate.—Property 
of adecedent is not subject to garnishment, though 
the writis served before an administrator is appointed. 
—WEEKS V. GALVESTON Gas CO., Tex., 54 8. W. Rep. 620. 


50. GARNISHMENT — Replevin Bond.—In a suit on a 
replevin bond, given in garnishment proceedings, con- 





ditioned for the payment of any judgment that might 
be rendered against the garnishee, the principal and 
sureties cannot raise any issue that was determined by 
the judgment rendered against the garnishee in the 
garnishment proceedings, as Rev. St. art. 225, gives the 
defendant in the original suit, on repleving the debt or 
effects, the right to make any defense the garnishee 
could make.—MCOCOSLIN V. DaviD, Tex., 54 8. W. Rep. 
404. 

51. Girts — Confidential Relations.—A half-sister to 
whom one makes a gift does not stand in a confidential 
relation, so as to have the burden of showing why the 
gift was made, though when he visited her city he 
stayed at her home, and she was his favorite relative. 
—RICHARDSON V. SMART, Mo., 548. W. Rep. 542. 

52. HOMESTEAD — Abandonment.—Where the owner 
of property used as a business and residence home- 
stead acquires a new resid stead, and there- 
after executes a trust deed on the business ‘homestead, 
in which his wife does not join, the trust deed is valid 
against the business homestead, to the extent that the 
combined value of the unimproved lots used for busi- 
ness. and residence homestead exceeds $5,000.—Sr. 
Louis BREW. ASSN. v. WALKER, Tex., 548. W, Bep. 360. 


58. HOMESTEAD—Divorce.—Under Hurd’s Rev. St. 
1874, ch. 52, §§ 1,2, providing that the homestead ofa 
householder having a family shall be exempt from ex- 
ecution, and that in casea husband or wife deserts the 
family the exemption shali continue in favor of the oc- 
cupant as a resident, and that no release, waiver, or 
conveyance of the exempt estate shall be valid unless 
both husband and wife join therein, where one aban- 
dons his wife in possession of a homestead, and pro- 
cures a divorce on service by publication only, without 
the wife’s knowledge, such divorce does not affect her 
homestead rights.—LYNN V. SENTEBL, Ill.,55 N. E. Rep. 
839. 


54. HOMESTEAD — Head of a Family.—Where one’s 
mother, brothers, and sisters lived on his land and in 
his house, with him, and he to this extent, at least, 
contributed to their support, he, though unmarried, 
was a housekeeper, or the head of afamily, within the 
homestead law.—BROYLES V. Cox, Mo.,548. W. Rep. 
488. 

55. HUSBAND AND WIFE — Agency — Evidence.—A 
wife’s appointment of her husband to act as her agent 
to sell her personal property for her own use is not re- 
quired to be in writing by Rev. St. 1889, § 6869, provid- 
ing that ‘‘her personal property shall not be deemed 
to have been reduced to possession by the husband by 
his use, occupation, care and protection thereof, but 
shall remain her separate property unless by the terms 
of said assent,in writing, full authority shall have 
been given by her to him to dispose of the same for his 
own use and benefit.”—LOoNnG Vv. MARTIN, Mo., 548. W. 
Rep. 474. 


66. INFANTS — Conveyance — Avoidance.—A minor 
who disaffirmed his deed on arriving at his majority 
was not obliged to restore the consideration, where 
the grantee paid it toanother person, knowing the 
grantor’s minority, to enable the grantor to buy an in- 
terest in a mercantile business, which he afterwards 
sold, and then dissipated the proceeds.— BULLOCK v. 
SPROWLS, Tex., 548. W. Rep. 661. 


57. INJUNCTION — Adequate Remedy at aaah iain 
it is alleged that a public body is proceeding to inter- 
fere with the rights ofa person or corporation in a 
manner which will cause damage for which there is no 
adequate remedy at law,or which may cause a mul- 
tiplicity of suits, and it is further alleged that the law 
under which the proceeding is in progress is unconsti- 
tutional, the petition presents cause for equitable re- 
lief by injunction to prevent further action.—PacIFIO 
EXP. Oo. v. CORNELL, Neb., 81 N. W. Rep. 877. 


58. INJUNCTION — Remainder-Men—Enjoining Use of 
Road.—Remainder-mep are not entitled to have one 
enjoined from hauling timber over a temporary road 
constructed by him on their land, it appearing that the 
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road, as constructed and temporarily used, for which 
permission was granted by the life tenant, and not 
withdrawn till after the road was constructed, will not 
injure the premises.—SHIPP Vv. MCLEAN, Tenn., 54 8. 
W. Rep. 669. 

59. INSURANCE—Buildings—Total Loss.—A building is 
a total loss, within Rev. St. art. 3089, rendering fire in- 
surance companies liable for the full amount of the 
policy in case of total loss, where the remnant is in- 
considerable, compared with the part entirely de- 
stroyed, and does not constitute a sufficient basis to 
restore the burnt building.—MURPHY V. AMER. CENTRAL 
Ins. CO., Tex., 548. W. Rep. 407. 

60. JUDGMENT—New Trial.—Where defendant’s attor- 
ney suddenly died the day before court convened, and 
he relied on the promise of his attorney’s brother to 
procure him another counsel, but he neglected his 
promise, and plaintiffs took judgment by default, there 
was no error in refusing a new trial after the term had 
expired, and dissolving an injunction against execu- 
tion ofthe judgment, not applied for until after the 
term.—WILSON V. WOODWARD, Tex., 548. W. Rep. 385. 

61. Jonor—Relationship—New Trial.—Where a juror 
remained silent as to his relationship with the plaint- 
iff when questioned on his voir dire, and defendant be- 
lieved such silence meant there was no relationship, 
and the fact of relationship first came to defendant’s 
knowledge after trial, there was no negligence in fail- 
ure to discover such fact, and it was error to refuse a 
new trial therefor.—Trxas, ETC. Ry. Co. Vv. ELLIOTT, 
Tex., 548. W. Rep. 410. 

62. LIBEL—Publication—Libelous Per Se.—A publica- 
tion, made pending an election, imputing to plaintiff 
the remark that there was not one of a certain class of 
voters in his county who could not be bought for a 
two-dollar bill, and stating that he was one of the 
ring’s chief heelers, and that such remark indicated 
how the ring intended to carry the fall election, is 
libelous per se, as holding plaintiff up to public hatred 
and contempt, and charging bim with the purpose of 
committing bribery.—FIBLD V. MAGEB, Mich., 81 N. W. 
Rep. 354. é 

68. MANDAMUS—Postponement of Foreclosure Sale.— 
Where it is apparent that property cannot be sold un- 
der foreclosure, to advantage, until certain suits pend- 
ing are disposed of,a writ of mandamus will issue to 
compel the lower court to postpone the sale.—ROBERTS 
v. KaLaMazoo CIRCUIT JUDGE, Mich.,81 N. W. Rep. 
855. 

64. MARRIED WOMEN—Separate Estate—Contract.— 
To bind the separate property ofthe wife, there must 
be an express agreement to bind it. It is not enough 
that she asked credit, and, that she had a separate es- 
tate, and on this account credit was extended to her.— 
DISMUKES v. SHAFER, Tenn., 54S. W. Rep. 671. 


65. MARRIED WomEeN—Separate Estate.—Testimony 
of a wife that previous to her marriage her father gave 
a piano to her; that he said he gave it to her as her 
special property, for her separate and sole use; that 
he spoke of reducing the gift to writing, but she never 
saw any,—sets forth facts from which the court can in- 
fer that there was a separate estate, and does not state 
a mere conclusion of law of vhe witness.—MANNING Vv. 
MAYBERRY, Tenn., 548. W. Rep. 682. 


66. MASTER AND SERVANT—Contributory Negligence. 
—Where a railway employee on atrain was without 
fault, and when he jumped from the car the appear- 
ance of danger to him was sufficient to justify a person 
of reasonable firmness and prudence in believing that 
safety required him to jump to escape the impending 
danger, recovery, a8 against the railroad, will not be 
defeated, though he might have escaped unhurt had 
he not jumped.—Sr. Louis, I. M. & 8. Ry. Co. v. TUOHEY, 
Ark., 54S. W. Rep. 577. 


67. MASTER AND SERVANT—Contributory Negligence. 
—A charge that ‘‘proximate cause’ means the direct 
cause, without which the injury to plaintiff would not 
have occurred, is not defective in failing to take into 





account the concurring negligence of plaintiff, where 
in another place the court charged generally to find 
for defendant if plaintiff was guilty of negligence con- 
tributing to his injury.—GaLvesTon, H. & 8. A. Ry. Co. 
v. GORDON, Tex., 54S. W. Rep. 635. 

68. MONOPOLIES—Patents.—A contract by which a 
patentee grants to a licensee the exclusive right to 
build, weave and construct wire fences in specified 
territory, and which binds the licensee to purchase the 
wire, pickets and fence machines from the patentee, 
does not violate the statute against trusts.—OLARK v. 
CYCLONE WOVEN-WIRE FENCE CO., Tex., 54 8. W. Rep 
392. , 

69. MorTGAGES—Foreclosure.—Where, in a suit to 
foreclose a mortgage, the proof established a contract 
between the mortgagee and aco-defendant to exchange 
property, and the mortgagee claimed judgment over 
against such co-defendant under the contract by which 
he agreed to assume the mortgage, and the only issue 
raised was as to whether the contract had been nulli- 
fied by fraud or mistake, a charge by which the deter- 
mination of such issue was made to turn solely on the 
question whether a deed of the mortgaged land had 
been delivered by the mortgagee under the contract 
was erroneous.—WRIGHT V. UNITED STATES MorRT. Co. 
OF SCOTLAND, Tex., 548. W. Rep. 368. 

70. MORTGAGES—Payment—Bank’s Authority to Col- 
lect.—A mortgagor is not entitled to presume that the 
agency of a bank which has had his note and mortgage 
for collection still continues, where he knows that the 
papers are no longer in its hands; and payment there- 
after made to the bank is at his risk.—BLOOMER V. 
Dav, Mich., 81 N. W. Rep. 831. 


71. MUNICIPAL CORPORATIONS — Contracts.—A city 
charter limited the amount of taxes which the council 
might levy, and required the estimates of expenses to 
which the taxes were to be applied to be made in May, 
and adopted atthe first regular meeting in June. In 
June, 1896, the council adopted estimates among 
others for electric lighting. Subsequently the council 
contracted forthe purchase of an engine to operate 
the city lighting plant, but refused to pay for it on the 
ground that the eontract was ultra vires, because in ex- 
cess of the amount of indebtedness the council was au 
thorized to incur. It did not appear that, if the vendor 
had examined the condition of the city treasury, he 
would have found no money on hand, nor that the 
condition of the city’s finances was such that the obli- 
gation exceeded the amount the council might con- 
tract. Held, that the city was liable-—ARBUCKLE-RYAN 
Co. v. CITY OF GRAND LEDGE, Mich., 81 N. W. Rep. 358. 


72. MUNICIPAL CORPORATIONS—Defective Sidewalk— 
Damages.—A city is liable for injury from want of re- 
pair of a sidewalk. though its charter provides that 
property owners shall pay for constructing and re- 
pairs, it being empowered to construct and keep them 
in repair, though it is required to give the property 
owner notice to make the improvement, and is itself 
only authorized to make it if the property owner fails 
to do it within the time fixed by the council.—OiTY oF 
DALLAS V, JONES, Tex., 548. W. Rep. 606. 


73. MUNICIPAL CORPORATIONS—Dangerous Condition 
of Streets.—A city authorized by its charter to main- 
tain a general drainage or sewer system is liable for 
Personal injury from negligently maintaining the 
same.—CITY OF DALLAS V. WEBB, Tex., 548. W. Rep. 
598. 

74. MUNICIPAL CORPORATIONS—Negligence—Defective 
Streets.—When acity opens a street,in whole or in 
part, for public travel, it must keep such street, or part 
thereof, in its entirety, in a condition reasonably safe 
for travel.— KASSMANN V. CITY OF ST. LouISs, Mo., 54 8. 
W. Rep. 513. 


75. MUNICIPAL CORPORATIONS—Extension of Limits— 
Taxation.—Const. art. 10, § 3, provides that taxes shall 
be uniform on the same class of subjects within the 
territorial limits ef the authority levyingthetax. Rev. 
St. § 1466, provides that a city may, with the consent of 
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a majority of the legal voters thereof, extend its terri- 
torial limits, provided that all agricultural or pastoral 
lands embraced within tha territory added to the city 
shall be exempt from taxation for city purposes until 
they have, by recorded plats or sales, been reduced to 
tracts or lots of 10 acres or less. Held that, since the 
unconstitutional provision exempting tracts exceeding 
10 acres from taxation was inseparably related to the 
provisions authorizing extension, the whole act was 
unconstitutional and void, and hence an attempted ex- 
tension thereunder was invalid.—STaTE Vv. WARDELL, 
Mo., 548. W. Rep. 5%. 

76. MUNICIPAL CORPORATIONS—Policemen—Discharge. 
—2 Rev. St. 1889, p. 2192 et seg., § 6, declares that “‘police- 
men” shall hold office for four years, and be subject to 
removal for cause only. Section 7 declares that the 
“officers of police,” including “turnkeys,” shall be ap- 
pointed by the board of police commissioners for such 
time as the board shall determine, and be subject to 
removal for cause. Held, that where relator was ap- 
pointed “policeman,” and before the expiration of 
four years from his appointment, at his own request, 
he was reduced to “turnkey,” and, after the expiration 
of faur years, he was again appointed policeman, a 
new term commenced from the latter appointment; 
and hence the board was not entitled to summarily re- 
move him during his term of four years from the latter 
appointment.—STATE V. WALBRIDGB, Mo., 548. W. Rep. 
447. ‘ 

77. MUNICIPAL CORPORATIONS—Salary of Officers — 
Deduction for Absence.—8t. Louis Charter, art. 4, § 17, 
providing that the president of the council, or speaker 
of the house of delegates, if the former be absent, shall 
perform the duties of mayor, in case of the absence of 
the mayor, and ‘‘shall receive the same compensation 
as the mayor” while so acting, does not intend that the 
salary shall accrue to the acting officer during the in- 
terim, or that any deduction for personal or private 
absences (shall be made from the mayor's salary.— 
BATES V. OITY OF ST. LOUIS, Mo., 548. W. Rep. 439. 

78. NEGLIGENCE — Assumption of Risk. — Evidence 
that plaintiff was present at a former exhibition, 
where a similar explosion took place, which had not 
resulted in any injury, is not admissible for the pur- 
pose of showing that he assumed the risk of such an 
explosion as took place.—HARRICK V. WIXOM, Mich., 
81 N. W. Rep. 333. 

79. NEGLIGENCK—Joint Tort—Recovery Against One. 
—Though plaintiff sue several for ajoint tort, he may 
recover against one, the evidence connecting him 
alone with the wrong committed.—WILLIAMS V. GOFF, 
Tex., 548. W. Kep. 428. ? 

80. OFFICE AND OFFiCERS—Official Bond—Duties of 
Governor.—The governor has no authority, as an agent 
of the State, to accept the official bonds of the State or 
district officers,and by such acceptance make them 
binding obligations. The duty of the governor with 
respect to the official bonds of State end district ofii- 
cers is merely toapprove them.—PAxXTON v. STATE, 
Neb., 81 N. W. Rep. 383. 


81. PRINCIPAL AND AGENT—Authority of Agent.—An 
agreement by a general agent, who possesses full 
power and authority to make collections and. settle- 
ments of debts due his principal, entered into with a 
debtor of the principal, to accept and receive the 
promissory note of a third person in payment of an in- 
debtedness due the principal from such debtor, is 
valid, and will bind the principal, if founded on a val- 
uable consideration. — NICHOLS & SHEPARD Co, Vv, 
HACKNEY, Minn., 81 N. W. Rep. 322. 

82. RAILROAD COMPANY—Injuries fo Persons at Cross- 
ings—Negligence.—Where a wagon was driven onto a 
railroad track through a break in a train, pursuant to 
a brakeman’s invitation, the fact that a passenger in 
the wagon was standing therein was not negligence 
precluding a recovery for injuries caused by his being 
thrown from the wagon by the driver’s suddenly urg- 
ing the team forward to evade a collision with an ap- 
proaching train, whieh he did not see or know was ap- 





proaching until the wagon was on the track,—INTER- 
NATIONAL & G. N. R. Co. Vv. BRYANT, Tex., 548. W. Rep. 
364. 

83. RAILROAD COMPANY—Ipjury to Person on Track— 
Negligence.—It is the duty of railroad employees to 
use reasonable care to discover and to avoid injuring 
persons on its tracks; the degree of care. being such as 
a person of ordinary prudence and caution, would 
commonly exercise under like circumstances, and 
varying as the known probability of danger may vary 
along the different portions of the route.— Houston & 
T. C. R. Co. v. Hagvin, Tex., 548. W. Rep. 629. 

84. RAILROAD OOMPANY—Street Railroads—Collision 
—Negligence.—A street car passenger may recover for 
injuries occasioned by a collision with a hook and 
ladder wagon caused by a wantof a high ijdegree of 
care by the employees in charge of the car, though 
negligence of the driver of the wagon contributed to 
cause the accident.—OLsEN V. CITIZENS’ Ry. Co., Mo., 
548. W. Rep. 470. 


8. RAILROAD COMPANY—Street Railway—Accident on 
Track.—Violation by a street railway company of an 
ordinance requiring its motormen and conductors to 
keep a vigilant watch for persons on or moving to- 
wards its track, and that on the first appearance of 
danger to such persons the car shall be stopped in the 
shortest time and space possible, will not authorize 
recovery by one injured, where he was guilty of negli-- 
gence, which, with failure of the company’s employees 
to obey the ordinance, contributed to and caused the 
injury.—MURPHY V. LINDELL Ry. Co., Mo., 54S. W. Rep. 
442. : 

86. REPLEVIN—Writ—Sufficiency of Copy.—A copy of 
a writ of replevin, which omits the name of the justice 
in the place for his signature, is irregular, within 
Comp. Laws, § 10,659, requiring the officer to deliver to 
defendant a certified copy of the writ; and on failure 
of plaintiff to have issued an alias writ, the proceed- 
ing should be dismissed.— CHAPELLE V. WEBSTER, 
Mich., 81 N. W. Rep. 841. 


87. Res JupicaTa.—A decree dismissing a suit in 
equity brought by the heirs of an intestate to rescind 
his contract for the sale on the ground of fraud is not 
binding onthe administrator, who was not a party, 
and was never heard in the suit.— FORBES V. DOUGLASS, 
Mass., 55 N. E. Rep. 847. 


88. SaLE—Interstate Commerce—State Regulations.— 
Where parties in the State order goods from a foreign 
corporation in another State, and the ge ods are shipped 
into the State with a draft attached tothe bili of lad- 
ing, a suit brought in the State for the purchase price 
by the corporation is not affected by Rev. St. arts. 745, 
746, prohibiting foreign corporations from doing busi- 
ness or bringing an action in the State unless they flle 
their articles of incorporation with the secretary of 
state, since the transaction is interstate commerce.— 
GALE MFG. CO. v. FINKELSTEIN, Tex., 548. W. Rep. 619. 


89. SCHOOLS — Teacher’s Contract. — Where city 
schools are suspended temporarily during an epi- 
demic, and ateacher complied with a notice to keep 
herself ready for work when they resumed, which 
might occur at any time, her services are rendered 
within the meaning of her contract to teach during the 
scholastic year. RANDOLPH V. SANDERS, Tex., 548. W. 
Rep. 621. 


90. SEDUCTION — Evidence — Instructions.—Instruc- 
tions authorizing a verdict for plaintiff inan action 
for seductiou under promise of marriage, if defendant 
refused to marry her ‘‘without justifiable cause,’ are 
not objeetionable because not defining “justifiable 
cause,” where, in instructions given for defendant, the 
court set out what would justify him in refusing to 
marry her.—HAaBMON V. DONOHOE, Mo., 548. W. Rep. 
453. 

91. STATUTES — Title.—Const. art. 3, § 86, which pro- 
vides that, where an act is revised or amended, the act 
revised and sections amended shall be re-enacted or 
published at length, does not apply toa law which 
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fully declares its provisions without direct reference 
to any other act, though its effect is to enlarge or re- 
strict the operation of some other statute.—CLARK v. 
FINLEY, Tex., 548. W. Rep. 348. 


92. STREET RaILWarys — Grading Highways — Fran- 
chise.—A franchise of a street railway provided that 
‘the track should be laid along the north side of the 
highway, and in such manner as to obstruct as little as 
possible the free passage of vehicles ‘‘along” the high- 
way, and that that portion of the roadway lying adja- 
cent tothe south ral) of the track be properly dressed 
to the track, in order that vehicles might easily cross. 
The highway was 66 feet wide, and a space of about 16 
feet inthe middle thereof was used for a driveway. 
Held, that where the track was within the 16-foot drive- 
way the company must continue the grading upon its 
tracks, but where the track was wholly without such 
driveway the grading need only continue to the south 
rail.—FRASER V. DETROIT, ETC. Ry. OO., Mich., 81 N. 
W. Rep. 336. 

93. TAXATION—College Dormitories — Exemptions.— 
Dormitories furnished by acollege without rent or 
lease, for the use of its students who club together for 
the purpose of obtaining board at cost, are occupied 
for the purposes for which the college was incorpo- 
rated, within Pub. St. ch. 11,§ 5, cl. 8, as amended by 
St. 1889, ch. 465, exempting the property of literary, 
benevolent, charitable, and scientific institutions, ‘oc- 
cupied by them for purposes for which they were incor- 
porated,” from taxation.—PRESIDENT, ETC. OF Harv 
ARD COLLEGE V. ASSESSORS OF CAMBRIDGE, Mass., 55 
N. E. Rep. 844. 

94. TAXATION—Legislative Power to Impose Tax.—It 
is within the power of the legislature to impose a tax 
upon a particular subdivision or municipality of the 
State, when in its judgment it is for the benefit of that 
locality as well as of the State at large. Hence it was 
competent for the legislature to require the salary of 
an official of a court to be paid out of the treasury of 
the city where by law such court was required to be 
held, and to make same a charge upon the revenues of 
such city.—YOuNG V. CITY OF Kansas CITY, Mo., 54 S. 
W. Rep. 535. 

95. TAXATION OF PERSONAL PROPERTY—Foreign Cor- 
poration.—Where all the business of a foreign corpora- 
tion is transacted in this State, and all of its property 
situated and taxed here, shares of its capital stock 
held in this State are exempt from taxation by force of 
section 2746, Rev. St.—HUBBARD Vv. Brus, Ohio, 55 N. 
E. Rep. 829. 

96. TaxEsS—Payment—Warrants.—Under Uonst. art. 
10, § 12, declaring that no county shall be allowed to 
become indebted in any manner or for any purpose to 
an amount exceeding in any year the revenue provided 
for such year, without the asgent of two-thirds of the 
voters thereof voting at an election held for that pur- 
pose,and Rev. St. 1889, § 7604, providing that county 
warrants shall be received in payment of county taxes, 
county warrants are not receivable in payment of 
taxes for any year other than that for which they were 
issued.—Kawnsas City, Fr. 8. & M. R. Co. v. THORNTON, 
Mo., 548. W. Rep. 445. 


97. TELEGRAPH COMPANY — Delivery — Evidence. — 
Where a contract under which a telegram was trans- 
mitted limited the company’s liability to delivery 
within certain limits, and no extra compensation was 
paid, and no guaranty entered into to deliver it be- 
yond such limits, atid plaintiff, the addressee, was 
without such limits, admission of evidence that, if the 
company had informed plaintiff's foreman, he would 
have told them of plaintiff's whereabouts, so that he 
could have been found, was reversible error.—WEST- 
ERN UNION TEL. CO. V. REDINGER, Tex , 54 8S. W. Rep. 
417. 

98. TELEGRAPH COMPANY — Repeating Message. — 
Where there is no special contract between the sender 
of a telegram and the company, limiting liability un- 
less the message is repeated, proof of error in the mes- 
sage makes out a prima facie case, and the burden is on 





the company to show the error resulted from excusa- 
ble cause and not from negligence.—WESTERN UNION 
TEL. Co. v. Hinges, Tex., 54S. W. Rep. 627. 

99. TELEGRAPHS AND TELEPHONES— Failure to De- 
liver Message.—Where it is agreed, in an action for 
damages sustained by reason of the failure to deliver 
a telegram, that the contract for the delivery of such 
message was entered into with reference to, and to be 
controlled by, the laws of Arkansas, no recovery can 
be had for mental anguish unaccompanied by physical 
injury.—WESTERN UNION TEL. Co. V. PRESTON, Tex., 54 
8. W. Rep. 650. 

1c0. TRePASS TO TRY TITLE—Bond for Title.—Since a 
bond for title, acknowledging the receipt of purchase 
money, conveys toa grantee an equitable interest, on 
which he may maintain trespass to try title, a bond for 
title was admissible in evidence in such an action, 
though plaintiff was guilty of laches,and no decree 
tor specific performance or occupatien of the land by 
either party was shown.—NEYLAND v. WARD, Tex., 54 
8. W. Rep. 604. 

101, TRESPASS TO TRY TITLE—Possession.—The holder 
of the title to reality under a prior, possessor may re- 
cover against a trespasser, although he has not been 
in actual possession for a number of years.—BoyD Vv. 
MILLER, Tex., 548. W. Rep. 411. 

102. TRIAL — Evidence — Taking Case From Jury.— 
Where plaintiff was injured, while walking on a street, 
by a pail of sand falling from an overhead bridge be- 
longing to defendant, and the evidence left it uncer- 
tain as to whether the pail had been left on the bridge 
by the employees of defendant or by trespassers, it 
was error to direct a verdict for defendant —LOWNER 
v. New YorE, N. H. & H. R. Co., Mass., 55 N. E. Rep. 
805. 

103. TrR1aL—View by Jury.—In an action to recover 
for the laying of tiling and for marble work in a build- 
ing under an agreement to perform in a workman.like 
mahner, an instruction that,on view of the premises, 
the jury were notto basetheir verdict inany degree 
on such examination, was iproperly refused.—FiITz- 
GERALD V. La PorTs, Ark., 54S. W. Rep. 342. 

104. TRUSTEES— Authority. — Where a trustee pur- 
chased lands, and made a part payment for same with 
the separate funds of his cestuis que trustent, a resulting 
trust was created in their favor, in the proportion that 
the amount so paid bore to the entire consideration.— 
STONE V. KaHLE, Tex., 548. W. Rep. 375. 

105. VALID JUDGMENT—Recovery of Money Paid in 
Satisfaction.—That a valid judgment, still unreversed, 
was entered under a mistake of fact, gives no right to 
recover back money paid to satisfy it.—PEOPLB’s Sav. 
BanK OF WORCESTER V. H&ATH,!Mass., 55 N. E. Rep. 
807. 

106. VENDOR’S LIEN—Recitals of Deed.—The mere re- 
cital in adeed thata part of the purchase money is 
evidenced by a note described therein does not retain 
the vendor’s lien, which is necessary to keep the supe- 
rior title in the vendor.—PROETZEL Vv. RABEL, Tex., 54 
8S. W. Rep. 373. 


107. WILLS—Fee-Simple Estate.—A testator devised 
the residue of his property to his wife ‘‘and her heirs, 
forever; to have and to hold in herown use and benefit 
until my heirs become of age, and for her to divide the 
amount due to each that she, in her judgment may be 
entitled to.” Held, that the will vested fee-simple es- 
tate in testator’s wife, and that the clause as to the di- 
vision of the property was merely precatory, and did 
not create a trust.—WELLER V. WELLER, Tex., 54 8. W. 
Rep. 652. 


108. WILLS—Presumption.—There is no presumption 
of undue influence, on the ground of confidential rela- 
tions, because the attorney who drew the will was one 
of the promoters and directors of, and a holder of a 
share of nominal value in the cemetery association to 
which testator gave a legacy, such person not having 
been testator’s attorney in other matters.—BARKLEY 
v. BARKLEY CEMETERY ASSN., Mo., 54S. W. Rep. 482. 








